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to 


CHARLES  FEARNE,  Esq, 

As  tbi^  period  was  drawing  near,  when 

the  following  Treatife  was  to  be  fubmitted 

to  the  public  eye,  my.  feelings  fuggefled 

to  me,  how  much  t  ftood  in  need  of  the* 

kind  introdudlion  of  a  refpc(5lable  name, 

known  to  that  public^  before  whofe  tribu** 

nal  I  was  going  to  appear.     Among  the 

exalted  charaders  which  now  adorn  the 

profefsion  of  the  law,   the  diftinguiihcd 

eminence  whieh  you  have  fo  juflly  ac» 

quired,  as  Well  as  your  high  reputation 

for  general    fcience,   excited   in  me   an 

eameft  defire,  that  I  might  be  permitted 

to  ufe  the  fan6lion  of  your  name  on  this 

occafion.  I  felt  that,  imder  fuch  aufpiccs, 

1  ihould  enter  with  more  confidence  into 

the  dangerous^   and>  to  4Qe,   untrodden 

A  3  path 


(iv) 

■ 

p&th  of  an  author.  It  is,  therefore,  Sir, 
with  the  moft  lively  gratitude,  that  I  ex- 
prefs  the  feniibie  imprefsion  your  kind 
cDndefcenfion,  in  acquiefcing  in  this  re- 
queft,  has  made  on  my  mind  ;  and  intreat 
you  to  accept  my  acknowledgments  for 
your  indulgence  in  this  refpe<Sl,  which  has 
added  to  the  favours  already  conferred  on 
me,  an  ^obligation  that  I  fhall  always  re- 
fledl  upon  with  pride  and  pleafure» 

I  am,  SIR, 

Your  moft  reipedflil, 
moft  obliged, 

and  obedient  Servant^ 

JOHN  JOSEPH  POWELL. 


(  V   ) 


TO  THE  READER. 


The  general  approbation  which  the  pro- 
fefsion  have  beftowed  on  the  efforts  of  the 
author,  in  the  former  editions  of  this  trea- 
tife,  has  rendered  it  unneceflary  to  offer 
any  recommendatory  introduction  to  the 
prefent  edition;  he  will  therefore  trouble 
his  Readers  with  no  other  obfervations  than 
merely  to  flate  to  them  fuch  new  matter 
as  is  herein  fubmitted  to  their  confidera- 
tion,  in  refpeft  of  which  he  has  to  obferve, 

«  • 

That  as  no  circuniflance  in  the  aliena- 
tion of  property  cmbarrafTes  the  pra6licai 
conveyancer,  in  relation  to  mortgages  or 
purcliafes,  more  than  that  which  applies 
to  the  application  Vfpurchafe*moneyi  the 

author 


(vf) 

author  has  introduced  an  entire  new  chap« 
ter  upon  this  important  fubjedt^  in  refpedl 
of  which  it  IS  fubmitted  fome  notions  feem 
to  have  prevailed^  not  founded  on  autho- 
rity,  and  the  removal  of'which  will  re- 
lieve the  pracSlitioner  from  confiderable 
difEculties  exifting,  owing  to  tlie  preva- 
lence of  thofe  notions. 

Some  new  obfervations  are  likewife  in-* 
troduced  on  the  nature  and  ufe  of  out- 
/landing  terms. 

The  author  has  alfo  invefUgated  the 
degree  in  which  judgments  attach  upoo. 
legal  and  equitable  eflates,  which  leads  to 
a  difcufsion  in  what  infiances  a  purchafor, 
with'exprefs  notice  of  a  judgment,  is  lia- 
ble to  execution  awarded  thereupon. 

And  a  modem  adjudication  in  the  court 
of  Chancery  having  occurred^  in  which 

the 


the  db^trine  before  unanimouily  receif  ed, 
^^  that  a  purchafor  for  a  valuable  confide^ 
ration  may,  in  a  court  of  equity,  proteft 
himfelf  from  any  difcovery,  if  he  denies 
notice^'  has  been  confiderably  fliakeh ; '  the 
author  has  been  neceflarily  led  by  his  fub- 
je6t  into  an  examination  of  the  foundation 
of  this  rule,  and  the  extent  of  its  appli^ 
cation^ 

The  nature  and  exteot  of  the  right  of  a 
hufband  to  incumber  or  afsign  the  per« 
fonal  property  of  his  wife,  vefted  in  trufiees, 
is  alfo  difcuifed,  and  adiflin^on  fubmittcd, 
as  prevailing  between  leafehold  property 
apd  money  fo  circumftanced« 

Another  object  in  preparing  the  prefcnt 
edition,  has  been  to  introduce  and  ari'ange 
fuch  cafes  as  had  efcaped  the  former  re« 
fearches  of  the  author,  or  which  have 
bee)i  decided  ilnce  the  laft  publication  of 

9  this 


( v»"  ) 

this  Treatife,  relative  to,  or  conne^Jled  with, 
tlie  fubje6ts  therein  difcufled. 

Some  precedents  of  mortgages  are  alfo 
added  by  way  of  appendix. 

With  thefe  obfervations  the  Author 
offers  his  labours  to  the  profefsion,  truiling 
that  fuch  faults  and  inaccuracies  as  may 
occur,  will  be  imputed  not  to  any  want  of 
perfonal  attention,  but  to  the  variety  of 
the  fubjci?):,  and  the  difficulties  incident  to 
the  revifion  of  a  work  of  this .  nature, 
amidi)  the  interruptions  arifing  in  the; 
courfe  of  profefsional  avocations. 

No.  8,  Lincoln's  Inn  New  Square^ 
May,  1799. 
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OF    THS    ORIGIN    AND    NATURE    OP    MORT^ 

GAG£S# 


X  HE  notions  of  mortgaging  and  redemp^ 
tion  are,  by  fomc  faj  thought  to  have  ori- 
ginated with  the  Jews,  one  great  objeft  of 
-whofe  law,  was  the  conftitution  of  a  jufi  and 
equal  agrarian^  with  a  view  to  keep  their  lands 
in  the  fame'  tribes  and  families^  For  this  pujc- 
.^ofe  they  appointed  a  certain  period,  at  which, 
whatever  alienations  might  have,  taken  place  iu 
the  mean  time,  all  landed  property  (hould  re- 
vert to  its  original  qwjner.  The  time  of  this 
g^eral  reftoration  of  property  was  called  the 
Jubilee,  and  occunied  once  in  fifty  year^, 
therefore,  if  any  were  compelled,  by  neceffity, 
to  part  with  their  lands  in  the  mean  time,  they 

f4fj  Caacus  It'i2-I3-I4«  Ancient  Univerf.  Hiflory, 
T#Lv  9*  i30«  13K.  Bacon's  Abr.  TU*  Mo/tgage. 
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*  ORIGIN    AND    NATURE 

could  transfer  no  intereft  therein,  .or  incumber 
them  farther,  than  to  the  next  general  jubilee  :" 
with  a  view  to  that,  therefore,  they  made  their 
computations^  and,  according  to  the  diftance 
from  tlience,  was  the  extent  of  intereft,  in  land^ 
that  could  be;  transferred  to  a  buyers  but  the 
vendor,  by  their  law,  had  power  at  any  time 
to  redeem,,  repaying  the  value  of  the  lands,, 
from  the  time  of  redemption  to  the  jubilee,, 
and  if  they  were  not  repurchafed  before  the" 
year  of  jubilee,  then  the  lands,,  of  courfe,  re- 
verted,, releafed  from  the  debt^.  to  the  vendor 
and  his  heirs^ 

But  mortgaging,  as  pra<^ifed  with  us,  feems 
to  owe  its  introdudioa  more  immediately  to 
the  Roman  law,  which  diftinguilhed  between 
things  pjedged  op  hypothecated,  and  things- 
'mortgaged. 

In  the  following  paflhge,  we  have  the  dc- 
fcription.  of  an.  Englilh  mortgage  of  lands  in- 
the  Roman  law :  Si  fiindum  partntes  tui  ea 
lege  vcndidenintj  aU  five  ipfi^  Jive  haredes 
corum  emptori  pretium  quandocunque,  vel 
if  lira  cert  a  teinpora  obtuUffent^  reftitueretur ; 
ieque  parato- fatisfacere  conditivni  dicta^  hares 
emptori  non  paret\  ut  contractus  Jidts  fer^ 
tetur^  actio-  prafcripiis  xrerbis^  vel  ex^  vendito 


OF    MC^TGAGES.'  J 

iibi  dabita :  habitur  ratione  eorum^  quce  pojt 
bblatam  ex  pacto  quantitatem  ex  eo  fundo  ad- 
verfarium  perveneruiiC*  (b) 

And  the  following  defcription  is  equally  ap- 
plicable to  a  mortgage  of  moveables  "  Si  i  te 
eomparavit  is,  cujus  meminijliy  et  convenit^  utji 
inlrn  certiim  tempus  foluta  fuerit  data  quanti- 
iasyfit  res  inempta,  remitti  hanc  conventio?iem 
tefcripto  noftro  non  jura  petis,  Sed  fi  fe  fub^ 
trahaty  ut  jure  dominii  eandem  retn  retineat : 
Denunciationis  et  objignationis  depojitiont/que 
temedio  contra  fraudem  potes  jure  tuo  cqn- 
fulerer     (c)  ^  ' 

The  ftriking  diftindtion  ^d)  between  a  mort- 
gage of  lands  or  goods,  and  a  pawn  of  goods, 
is,  that  in  the  former  cafe,  the  mortgagee  has, 
after  the  condition  forfeited,  an  abfolute  in- 
tereft  in  the  thing  mortgaged,  whereas  the 
pawnee  has  but  a  fpecial  property  in  the  goods, 
to  detain  them  for  his  fecurity.  A  mortgage 
is  a  pledge,  and  more;  for  it  is  an  abfolute 


(h)  Juft.  Cod.  1. 4.  t.  54*  f.  2. 

(c)  Cod.  L  4.  t.  54.  f.  7. 

(d)  N07  137.    Cro.  Jac,  24J.    2  V«z-  Jun,  37!. 
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pl^ge,  to  become  an  abfolute  intere/t,  if  itot. 
redeemed  at  a  certain  time  :  a  pledge  is  a  de^ 
poiit  of  perfonal  effed:s,  not  to  be  taken  back 
but  on  payment  of  a  certain  fum,  by  ezprefs 
ftipulation,  or  the  courfe  of  trade  to  be  a  lien 
Upon  them. 

It  being  a  fixed  rule  in  the  feudal  law,  that^ 
feudaliaj  invito  domino,  cut  agnatis,  non  rede 
fubjiciuntur  hypothecax  quamvis  fructus  pojffc 
efcj  receptum  eft  (e)  ;  the  feudatory  could  not 
cbtrude  a  tenant  on  the  Lord  without  his 
leave,  fuch  tenant  being  the  perfon  on  whom 
the  Lord  depended  for  his  perfonal  fervice  \k 
war  and  peace :  And,  as  the  tenant  could  not 
aliene  without  licence,  fa  neither  couki  loMr 
mortgage  without  licence. 

But,  when  a  licence  was  given  for  alienatioA 
iibout  the  time  of  Hen.  III.  (f)  and  it  became 
a  maxim  in  law,  that  the  pirity  of  a  fee-Jimple^ 
imported  the  power  of  difpofing  of  it  as"  the 
owner  pleafed,  there  were  two  ways  of  mort-' 
gaging  lands  introduced,  which  Littleton  dllr 

(e}'  Corvin  Dig.  268.  (fi  9  H.  J.  it^  iZ  Eitlvi. 
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tbguUlies  by  t]he  names  of  vadium  vivum^  and  ^ 
V(miium  mortuum. 

The  vadium  vivum  was,  where .  a  man  bor^ 
rowed  lool.  of  another,  and  made  over  a|> 
eflate  of  l^nds  to  h^m,  ynti}  he  had  received 
that  fum  out  of  the  ifT^es'  ai)d  profits  thereof; 
and  was  fo  called,  jbecaufe  neither  the  money, 
nor  the  lands,  were  loll;  for  the  latter  were 
conjtantly  paying  off  the  former,*  and  were  not 
Ipft  as  a  dead  pledge,  in  cafe  the  money  was  not 
paid,    fgj 

The  vadium  mortuum  (jto  which  our  atten- 
tion hereafter  will  be  particularly  applied)  was 
fhj  where  one  man  borrowed  of  another  a  fpp- 
cific  fum  of  money,  and  granted  him  ap  eftate, 
^  a  fecurity  for  the  re-payment,  on  condition, 
that  if  the  mortgagor  repaid  the  mortgagee 
the  fum  lent,  on  a  certain  day  mentioned  in  the 
deed,  then,  that  the  mortgagor  might  re-enter 
thereupon :  And  was  fo  called  by  Littleton^  be- 
caufe  it  was  doubtful  whether  thg  feoffer  woi^}d 
pay  the  money  at  the  day  limited,  or  not ;  and 

(g)  Mortgage  and  pledge  diHingaiihed  2  Vez.  Jan.  378. 
(b)  Litt.  Sec.  332.  Co.  Litt.  20J  Terms  de  1^  ley  448. 
^  Blackt  Com.  157,  158* 
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if  he  did  not  pay  it,  then  the  land,  which  was 
but  in  pledge  upon  condition,  for  the  payment 
of  the  money,  was  not  to  be  reftored  to  the 
owner,  and  therefore  was  confidered  as  dead  to 
him  y  (i)  and  if  he  did  pay  it,  then  the  pledge 
was  to  be  reftored  to  him,  and,  confequently  the 
tenant  of  the  land  in  pledge  had  no  farther  in- 
tereft  therein. 

Of  the  laft  fpecies  of  miortgages  there  are  twp 
kinds  (k),  Firft,  mortgages  of  the  freehold  and 
inheritance  ^  and,  fecondly,  of  terms  for  years. 

The  ancient  way  of  making  mortgages  of  the 
freehold  and  inheritance  (l)y  was  by  a  charter  of 
feoffment,* on  condition  that  if  the  feoffor,  or 
his  heirs,  paid  the  fum  borrowed  to  the  feoffee, 
or  his  heirs,  at  a  day  appointed,  he  fliould  re- 
enter,  and  re-poffefs. 

Sometimes  the  condition  was  contained  in 

the  charter  of  feoffment,  and  fometimes  it  was 

defeazanced  by  a  diftinft  inftrument ;  for,  as  a 

...  ^ 

man  might  annex  a  condition  to  his  feoffment, 

(t)  Cragii  Juf.  Feud.  234,  235. 
(k)  Madox  318,  319. 
(I)  Madox  3x8,  319. 
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the  maxim  being  that,  cujits  eft  dare,  ejus  ejl 
difponcre^  fo  he  might  annex  a  condition  there- 
to, by  another  deed,  bearing  date,  and  exe- 
cuted, at  the  fame  timej  for  being  executed 
at  the  fame  time,  it  is  really  but  one  and  the 
fame  dilpofition  5  but  if  the  dcfeazance,  or  con- 
dition, was  contained  in  a  deed  executed  after 
.the  feoffment,  it  caime  too  late ;  becaufe  livery 
of  feifin,  or  corporal  traditloa  (m)y  being  necef- 
-iary  at  common  law,  »to  all  conveyances  of 
land,  no  mortgage  thereof  was  Valid  unlefs 
poflefsion  alfo  was  delivered  to  the  mortgagee, 
.and  the  livery,  ceram  paribus  in  fuch  cafe, 
attefting  an  infeudation,  in  which  there  was  no 
condition,  the  tenant  iliufl:  hold  the  land  ac- 
:Cording  to  that  inveftiture.  ^ 

Again,  a  diftindlion  (n)  was  taken  at  common 
Jaw,  where  a  man  granted  an  eftate  to  another 
by  way  of  mortgage,  for  fecuring  a  fum  of 
money  at  a  day  appointed,  in  the  nature  of  a 
gratuity  or  giftj  and,  where  a  man  was  in* 
debted  to  another  in  a  certain  fum,  previous 
to  the  grant,  and  made  a  mortgage  of  his 

(m)  Glanvil  1. 10.  c.  8.  2  Black.  Com.  160.  ^ 

(n)    Co.  litt.  207.  a.  209.  a.  i.  Litt.  Sec.  335.  338. 
9  Co.  yj. 
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efbte^  in  fee  or  otherwife,  to  fecure  the  fame  to 
the  mortgagee :  for  in.  the  former  cafe,  a  tender 
of  the  money  within  the  time,  and  by  the 
perfon  named  in  the  condition,  difcharged  the 
eftate  mortgaged  from  the  condition,  and  gave 
to  the  mortgagor  a  right  of  entry :  Becaufe, 
there  being  no  debt,  independent  of  the  con- 
dition, the  money  was  confidered,  in  law,  as 
collateral  to  the  land,  that  is,  not  parcel  of  it ; 
and  the  mortgagor,  having  performed  the  con- 
dition as  far  as  was  in  his  power,  and  being 
prevented  from  completing  it  by  the  refufal 
of  the  mortgagee,  was  intitled  to  have  has  lands 
i^ain;  and,  then,  the  mortgagee,  having  no 
^rther  lien  thereon,  or  any  perfonal  aftion,  was 
left  without  any  remedy  for  his  money :  But, 
in  the  latter  cafe,  although,  by  tender  of  the 
money  to  the  mortgs^ee,  and  his  refufal,  the 
mortgagor  became  intitled  to  enter  into  the 
land,  freed  for  ever  firom  the  condition ;  yet  the 
debt  flill  remained,  and  might  be  recovered,  by 
action  of  debt ;  for  it  was  a  duty  diftinct  from 
the  condition,  and  therefore,  not  loft  by  the 
tender  and  refufal. 

In  the  performance  of  conditions,  a  diiiinc* 
tion  (o)  is  made  between  thofe  which  a^e  to 

(o)  Co.  Litt.  219.  ^. 
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create  an  eftate,  and  thofe  which  are  to  deftroy 
it;  for  the  formed  may  be  performed,  bycon- 
ftruftion  of  law,  as  near  the  condition  as  may 
be,  and  according  to  the  intent  and  meaning 
thereof,  though  the  letter  and  words  cannot  be 
complied  with  ;  but  the  latter  are  to  be  ftrictly 
conftrued,*  unlefs  in  Ipecial  cafes. 

Conditions,  annexed  to  eftates^  granted  by 
way  of  mortgage  fpj^  were  confidered  to  be 
of  the  former  defcrijption ;  for  although,  by  the 
performance  of  the  condition,  the  eftate  was  to 
be  divefted  out  of  the  mortgagee ;  yet  it  was 
with  intent  to  re*inllate  the  mortgagor  in  hi$ 
inheritance. 

However,  thefe  forts  of  conveyances,  by 
way  of  mortgage  in  fee  fqjy  were  at  firft  found 
to  be  attended  with  great  inconveniences  j  as, 
if  the  money  was  not  paid  at  the  day,  fo  that 
the  condition  was  forfeited  and  the  eftate  be^ 
came  abfolute,  the  eftate  was  thenceforth  fub* 
jeft  at  common  law  to  the  dower  of  jthe  wife 
of  the  feoffee,  and  to  all  his  other  real  charges 

ffj  Co.  Liu.  205.  M  206.  a  213.  «.  221.  6.  I  Co.  2l. 
§ir  T.  Wyatt'a  cafe,  Cro.  Car.  427. 

ffj  Co.  litt.  22 1>  222.  Hard.  463.  Cro.  Car.  191. 
I  Bq.  Ca.  Jihr,  3ii«  f*  Bac«  Abr.  632.  Vid.  x  Black.  Rep. 
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;ind  incumbrances ;  for  though,  if  the  feoffor 
perfoymed  the  condition,  then  he. might  re? 
enter,  and  re-poffefs  himfelf  in  his  former  eftate, 
'^nd  confequently  was  in,  above  all  charges  and 
incumbrances  of  the  feoffee  ;  yet,  if  he  did 
riot  literally  perform  the  condition  by  pay- 
ment of  the  money  at  the  d^y,  then  the  eftate 
became  legally  fubjeft  to  the  charges  and  in- 
cumbrances of  the  feoffee,  though^ the  money 
ihould  be  afterwards  paid,  and  the  eftate  re- 
conveyed  to  the  feoffor;  for  till  Henry  the 
yillth*s  time,  the  widow  of  a  trjiftee  held  her 
dower,  the  huff>and  his  curtefy,  the  lord  his 
cfcheat,  and  the  king  his  forfeiture,  free  fronj 
jthe  trufl:. 

To  avoid  thefe  inconveniences  (r),  the  fc- 
cond  fort  of  mortgages  were  adopted,  and  it  be>» 
jcame  ufual  to  grant  only  a  long  term  of  years, 
by  way  of  mortgage,  with  condition  to  be  void, 
upon  re-payment  of  the  mortgage-money  : 
which  courfe  is  now  frequently  ufed,  princi^ 
pally  becaufe,  on  the  d«ath  of  the  mortgagee, 
fuch  term  becomes  vefted  in  his  perfonal  re- 
prefentatives,  who  now  are  (as  will  be  fhewn) 
intitled  in  equity  to  receive  the  money  lent,  of 
whatever  nature  the  mortgage  may  happen 
to  be. 

(r)  2  Black.  Com.  158. 
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fjut  courts  of  equity  (^),  after  their  jurifdicr 
tion  became  firmly  eftabllflied^  put  mortgage 
in  fee  upon  the  right  footing,  maintaining  the 
power  of  redemption,  as  an  equitable  right  in^ 
faerent  in  the  land^  and  binding  all  perfons^ 
^homfoeyer,  whether  claiming  in  the  per^ 
(u  ej  by  the  aft  of  the  mortgagee ;  as  tenant 
in  dower,  by  Jtatute  Staple^  Elegit^  &c. ;  or 
in  the  pojl^  (/.  e.)  by  the  adt  of  the  law;  as 
tenant  by  the  courtefy,  and  lord  by  cfcheat : 
and  the  principle  upon  which  they  proceeded 
was,  that  the  paymenJ  of  the  money  does,  is 
the  cohfideration  of  equity,  put  the  mortgagor 
in  ftatu  gtiOy  fince  the  lands  were  originally 
only  a  plege  for  the  money  lent. 

And  fince  this  right  or  power  of  redemptioa  , 
has  been  fo  underflood,  mortgages  in  fee  have 
again  become  ufual;  for  although  mortgages 
for  terms  of  years  were  free  from  the  incon- 
veniences attending  mortgages  in  fee,  with 
refped  to  tenant  by  dower,  curtefy,  &c.  yet 
they  were  not  without  objection,  as  in  cafe  of 
fore-clofure  on  non-payment,  the  mortgagee 
became  only  a  termor,  the  fee  fimple  remain- 
ing in  the  mortgagor. 

(/)  Cro.  Car.  191.  Hard.  4^5.  469. 
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Mortgages,  by  way  of  creating  terms,  were 
formerly  by  way  of  demtfe  and  re-demife  (!)• 
Thus,  if  A.  borrowed  money  of  B.  he,  there* 
upon,  demifed  land  to  B. .  for  a  term  of  500 
years  abfolutely,  with  conunon  covenants  againft 
incumbrances,  and  for  farther  aflurance;  and 
then  B.  the  day  after,  re*demi(ed  to  A.  for 
499  years,  with  condition  to  be  void  on  noi|* 
|)ayment  of  the  money  at  the  day  appointed* 
But  the  common  method  of  mortgaging  now, 
is,  by  a  demife  of  the  land  for  a  term,  under  a 
condition  to  be  void  on  the  payment  of  the 
mortgage-money  and  intereft,  with  a  covenant, 
inferted  at  the  end  of  the  deed,  th^,  until 
default  fhall  be  made  in  the  payment  of  the 
money,  the  mortgagor  ftiall  receive  the  rents, 
iflues,  and  profits^  without  accoynt. 

And  it  is  now  ufual  to  infert(w),  in  the 
mortgage  deed  of  a  term  for  years,  or  the 
aflignment  thereof,  a  covenant  from  the  mort- 
gagor for  himfelf  and  his  heirs,  that,  if  dej 
fault  be  made  in  the  payment  of  the  money 
at  the  day,  then  he  and  his  heirs  will,  at  the 
cofts  of  the  mortgagee  and  his  heirs,  convey 
the  freehold  and  inheritance  of  the  mortgaged 


</)  Bap-  Abr.  6j3,  («)  Bac.  AJbt.  633. 
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lands  to  the  mortgagee  and  his  heirs,   or  to, 
fuch  perfon  or  perfons  (to  prevent  merger  of 
the  term)  as  he  or  they  (hall  diredt  or  appoint- 
For  the  reverfion,  after  a  term  of  five  hundred, 
or  one  thoufand  years,  being  little  worth,  and 
yet  the  mortgagee,  for  want  tliereof,  continur 
ing  but  a  termor,  fubjed  to  forfeiture,    &c. 
and  not  capable  of  the  privileges  of  a  free- 
holder,   it  is  but    reafonable  that    when  the 
mortgagor  cannot  redeem  the  land,  the  mort- 
gagee Ihould  have  the  whole  intereft  and  in^ 
Hberitance    of  it,    to   diipofe    of  as   abfolutc 
Awner« 

Some  inconveniences  having  been  fufiered  b^ 
mortgagees,  from  the  difficulty  and  delay  at- 
tending bills    to  foreclofe,   the    ingenuity  of 
modem  times  has  framed  a  mode  of  convey- 
ance in  order  to  enable  the  mortgagor,  after  a  9^^^A^i 
given  time,   to  procure  his  principal  and  in- 
tereil  by  a  fale  of  the  mortgaged  eflates,  with- 
out being  under  the  neceffity  of  applying  to 
a  court  of  equity ;  by  taking  the  conveyance 
of  the  fee  to  truftees  in  truft  for  the  mortgagee 
for  a  term  of  years  fubjeft  to  redemption,  with 
remainder  to  the  truftees  in  truft,  in  default 
of  payment  at  the  time  ftipulated,  to  fell  the 
cftate  and  to  apply  the  purchafe-money,  after 
defraying  the  expenccs  incurred  in  difcharg- 

ing 
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ing  the  truft^  in  the  payment  of  the  mortgage- 
money  and  intereft,  and  then  to  pay  over  the' 
tefidue,  if  any,  to  the  mortgagor. 

I  am  not  aware  that  any  cafe  has  occurred 

/where   the    tranfaftion  appears  to  have  been 
^j/-/fi'.    *  iit'its  original  nature  a  mortgage  or  pledge  by 
Z/?/'^  •  J^^^    way  of  fecurity  for  money,  in  which  the  vali- 
dity of  a  fale,   under  i  truft  of  this  nature^ 
refted  in  truftees,  without  the  concurrence  of 
the  mortgagor  or  his  rcprefentativfe,  or  a  de- 
cree for  foreclofure,  or  for  fak  for  payment  of 
the  money  lent,  has  come  under  the  confidera-^ 
tion  of  a  court  of  equity ;  but  unlefs  fuch  truft 
for  fale  be  confidered  as  clearly  diftinguifhable 
in  Jjrinciple  from  a  power  to  fell  in  default  of 
payment  at  a  limited  period,    lodged  in  the 
mortgagee  Iiimfelf,  the  opinion  of  the  court  in 
the  cafe  of  Crof/!^  verfus  Powell  (w)^  feems  to" 
me  to  raife  at  leaft  confiderable  grounds  for 
doubting,  whether  the  truftees  alone,  in  fuch 
a  cafe,  can  make  an.abfolute  irredeemable  title^ 
without  the  dircdlion  of  a  court  of  equity. 

In  that  cafe,  J.  feizcd  in  fee  of  an  eftate  by 
leafe  and  releafe,  in   1 703-  conveyed  the  fame 

(to)  Croft  V.  Powcll>  et.  a!.  Comyns  Rep.  603. 

to 
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fa  S.  atid  his  heirs ;  and  by  a  deed  of  de-' 
feazance,  bearing  even-  date  with  the  releafe^ 
and  executed  at  the  fame  time,  it  was  agreedy 
Ihat  if  A.  (hould  repay  £  iboo  borrowed^ 
together  with  other  fums, — agreed  to  be  paid 
off  within  tlie  (pace  of  one  year,  then  &  ftiould 
re-convey  to  him ;  but,  if  he  failed  to  pay  that 
money  within  the  year,  then  B.  Jliould  morl^ 
gage  or  abfolutely  fell  the  fame  lands  free 
from  redemption,  atid  out  of  the  money  raifed 
by  the  fale  or  mortgage,  pay  the  money  and 
interefl,  and  account  for  the  overplus  to  A.- 
Several  other  fums  were  afterwards  advanced  to 

A.  or  paid  on  his  account  by  B.  and  a  fine 
was  afterwards  levied  by  -^/s  wife  to  B.  Some 
years  afterwards,    the  money  not  being  paid^ 

B.  entered  into  articles  of  agreement  for  thcr 
fiile  of  this  eftate,  and  afterwards  conveyed  Wic 
£ime  to  C.  in  which  articles  and  conveyance 
the  defeazance  was  me/Uio7ied  and  excepted. 
It  was  in  proof  that  A.  was  privy  and  confent-' 
ing  to  the  agreement  for  fale.  Afterwards  B.. 
exhibited  a  bill  to  redeem*  It  was  infilled 
among  other  arguments,  that  C  had  an  abf6«^ 
lute  eflate  not  redeemable,  and  that  the  (de- 
feazance operated  only  in  cafe  the  money  was 
paid  within  a  twelvemonth,  if  not,  B.  was  in- 
trefted  with  a  power  to  fell,  free  from  all  equity 

t  2  of 
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of  redemption  ;  that  then  it  became  a  truft  tM 
him  to  fell.  But  it  was  refolvecf  by  the  courts 
that  the  eflate  was  redeemable,  and- this  decree 
)¥as  afterwards  affirmed  in  Parliaments 

The  court  availed  itfelf  of  a  variety  grounds 
in  fupport  of  this  judgment ;  it  was  faid,  that 
the  premifes  being  conveyed  to  B.  and  his  heirs 
with  a  defeazance  by  deed  of  the  fame  date,  it 
was  in  its  nature  a  mortgage  to  hiniy    and 
therefore  was  in  his  hands  redeemable  at  any 
time  upon  payment  of  principal  and  interejl^ 
It  was  further  obferved,  that  though  B.  had 
a  power  for  non-payment  of  the  money  within, 
the  year,  to  mortgage  or  fell  to  raife  the  money 
lent,  and  to  be  accountable  for  the  overplus^ 
it  was  not  then  to  be  confidered  what  he  might 
have  done,  but  what  be  had  done  4  and  that  It 
was  manifeft  it  was  not  jB/s  intention  to  give 
Cf  an  abfolute  ai^d  iodefeazible  eftate ;  for  it 
was  not  conveyed  to  him  abfolutely  and  free 
from  the  equity  of  redemption ;  but  while  thc^ 
articles  of  agreement  were  writing,  B.  (hewed 
C.  the  defeazance,  and  iniiided  to  have  il^  men<» 
tioned  in  the  articles;  and  when  the  convey** 
ance  was  executed,  it  was  with  an  exception 
of  the  defeazance,  that  was,  fubjed  to  it.  And 
tbe  court  diftioguifhed  this  cafe  from  that  of  a 
1^    .  trufteci 
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tni&ce  whd  was  authoriased  by  will,  &c.  to 
&11  for  payment  of  debts  and  legacies ;  t/iere 
was  no  original  mortgage^  but  the  truit  was 
djrcftly  to  fell,  and  therd  zoas  nobody  to  re- 
deem,  for  as  the  truft  was  to  fell  abfolutely, 
the  purchafer  could  not  be  fubjed  to  redemp* 
tion,  and  the  heir  was  at  no  prejudice,  if  the 
purchafe  money  were  more  than  would  fatisfy 
the  debts  and  legacies,  he  would  in  equity  be 
intitled  to  the  overplus*  And  it  was  faid,  that 
it  could  not  be  well  conceived  that  if  C.  ex- 
pe45ted  an  abiblute  eflate,  free  from  redemp- 
tion^  he  would  not  have  infifted  that  A.  (hould 
have  joined  in  the  conveyance^  and  that 
it  was  a  known  rule,  that  if  a  trudee  conveys, 
though  upon  a  valuable  coniideration,  to  one 
who  has  notice  of  the  truft,  he  was  liable  in 
equity  to  the  performance  of  the  truft :  If  then 
£*  on  non-payment  within  a  year  flood  a 
truft^,  as  it  was  infifted  for  A.  his  (jS/s) 
vendues  coming  in  with  notice  of  that  trufl^ 
would  iland  in  the  place  of  B.  himfelf,  who 
was  acknowledged  to  be  fubjeft  to  redemption. 

From  this  ftatement  o£  the  r»fon$  on  which 
the  court  decided  in  the  lail  cafe,  it  feems 
that,  in  the  judgment  of  the  court,  great  re- 
liance w*t  placed  upon  the  circumilance,  that  the 

C  tranfac- 


l8  ORlGlfr   AiJt   l^ATtTBC 

tranrs(<^ion  was  in  tts  nature  a  mortgage^  ^vaS 
therefore  was  in  the  mortgagee's  hands  redeem^ 
alile  at  any  time  upon  payment  of  principal 
and  intereft ;  and  on  that  ground  it  was  dif-^ 
tinguilhed  from  a  truft  to  fell  for  payment  of 
debts  and  legacies  i  in  which  cafe  there  was,  it 
was  faid,  no  original  mortgage,  but  the  trufl 
was  dircAly  to  fell,  and  no  one  to  redeem. 
And  the  purchafer,  though  he  contrafted  and 
purchafed  fubiequent  to  the  period  at  which 
the  power  of  felling  was  to  take  effeft,  was 
neverthelefs  confidered  as  acquiring  a  redeem- 
able eftatc  only;  and  yet  it  was  fairly  con- 
tended, that  whatever  might  be  the  nature  of 
the  eftate  while  in  the  hands  of  the  mortgagee, 
as  between  him  and  the  mortg^or,  yet,  after 
the  time  for  payment  expired  as  between  a- 
purchafer  and  the  mortgagee,  he  became  a 
truftee  for  the  purpofe  of  fale,  and  his  vendee 
would,  by  his  fale  in  purfuance  of  his  power 
and  truft,  have  an  abfolute  irredeemable 
eftate. 

Now,  though  it  be  true  that  there  is  an  ob^ 
vious  difference  in  point  of  circumftances,  yet 
there  is  no  difference  in  fubftance  between  the 
cafe  where  the  power  of  fale  is  vefted  in  the 
mortgagee,  and  where  it  is  created  by  a  dif* 

tin& 
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tiftA  troft;  for  if  the  truft  be  warranted  iq 
point  of  equity,  a  court  of  equity  will  diftin- 
guifli  and  feparate  the  two  chai:aAers  of  mort^* 
gagee  and  truflee,  though  united  in  one  per« 
foni  and  if  the   truft  be  not  fupportable  in 
point  of  equity,  fuch  court  will  confound  the 
charader  though  branched  into  two  perfons; 
confequently,    if   the  principle  be,    that    the 
tranfadion  being  in  its  nature  a  mortgage,-  the 
mortgagee  cannot  avail  himfelf  of  any  collateral 
contract  whereby  he  may  acquire  an  irredeem'* 
able  eftate,    without  the    fubfequent  concur- 
ence  of  the   mortgagor^   or   a    decree   of  a 
court  of  equity— Equity  which  attends  to  the 
material  or  fubftantial  contraft,  without  con*, 
fidering  mere  matters  of  form,  will  refift  the 
innovation  in  whatever  (hape  it  appears;   the 
validity  of  fuch  a  truft,    therefore,   feems  at 
prefent  of  too  doubtful  a  compledtion  to  be 
relied  upon  as  the  fource  of  an  irredeemablq 
title. 

If  a  bond  be  given  by  the  mortgagor  to  the 
mortgagee,  conditioned  for  the  performance  of 
all  covenants,  payments,  articles,  and  agree- 
ments, comprifed  in  the  mortgage  deed,  non- 
payment of  the  mortgage-money,  according  to 
the  provifo  in  the  deed  for  re-payment  at  a  cer- 

C  z  tain 
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tain  day  or  days,  will  be  a  breach  of  fucli  con^ 

dition. 

^  This  qucftidn  feems  to  hare  been  firft  agi* 
tated  in  the  cafe  of  Brifc&e  vcrftis  King  {x\ 
There  a  deed  of  feoflftnetit  was  made  in  con- 
fideration  of  iio^.  with  a  provifo,  that  if  the 
feoffor  paid  fuch  funis  at  fuch  aday»  the  fe* 
ofFment  ftiould  be  void,  and  he  might  re-enter; 
v^h  covenants  to  fave  harmlefs  from  incum» 
brances,  and  to  make  farther  aifarance.  AncI 
there  was  alfo  a  bond  from  the  feoffor^  con*^ 
ditioned  for  the  performance  of  all  <:ovenants^ 
payments^  articles,,  and  agreemeQts>  comprifed 
sn  the  deed.  On  an  a(ftion  upon  this  bond>. 
the  breach  was  afligned,.  for  that  the  feoffor 
did  not  pay  fuch  fums  upon  fuch  days  accord* 
ing  to  the  provifo.  Arri  thereupon  there  was 
a  demurrer,,  and  it  was  contended,  that  in  re- 
gard  the  feoffor  was  obliged  to  perform  the 
payments,  articles,  and  agreements,  in  th« 
deed  mentioned,  and  there  was  not  any  pay- 
ment mentioned  but  what  was  mentioned  ii> 
the  provifo,  therefore  he  was  obliged  to  per- 
f  irm  that :  but  the  court  faid>  for  as  much  2& 
there  was  not  any  covenant^  it  was  a  provifo 

{x)  Brifcoe  ^.  King»  Cro.  Ja.  tt\*  Yelv.  zo6»  z  Ley. 
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in  advantage  of  the  feoffor,  that  if  he  paid  the 
money  he  (hould  have  his  land  again  $  and  it 
was  in  his  eledioa  to  pay  the  money,  or  to 
lofe  his  land^  which  would  be  a  fufEclent  lofs 
unto  him  ;  therefore  the  condition  of  the  bond 
did  not  extend  thereto,  but  was  confined  to 
the  other  covenants,  namely,  to  fave  hamikfs 
from  incumbrances,  and  rents  and  arrearages  pf 
rents.  But  in  refped  that,  if  judgment  (hould 
be  catered*  the  obligee  would  lofe  his  bomi, 
they  gave  day  to  advife  until  the  next  term, 
that  in  the  interim  the  parties  might  com- 
pouxid. 

But  in  the  cafe  of  Taoms  and  Chandler  {y\ 
in  which  debt  was  brought  upon  an  obligation 
to  perform  all  the  covenants  and  conditions  in 
an  indenture  of  mortgage ;  in  which  indenture 
there  was  a  proviib,  that  if  the  mortgagor  paid 
the  money  at  the  day,  tli^  mortgage  (hould  be 
iroid.  A  breach  was  affigned  in  non-payment 
of  the  money  at  the  day,  upon  which  there 
was  a  demurrer.  Hale  was  at  firil  of  opinion, 
upon  the  ground  mentioned  in  the  preceding 
cafe,  that  this  was  no  breach;  but  Ttvifden 
held  otherwife,  and  cited  a  cafe  of  Wejibrooky 
Hill.  22  Car.  I,  B.B.  Roll.  ii6.  to  have  been 

{j)  Tooms  V.  Chandlerj  %  Lev.  1 16.  3  Keb.  387.  79. 
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fo  adjudged ;  whereupon  the  cafe  was  adjourn^ 
cd :  and  afterwards,  at  another  day,  Twifden 
brought  the  record  of  Wejtbrook'%  cafe  into 
court,  upon  which  Hale  changed  his  opinion, 
and  gave  judgment  for  the  plaintiff. 

> 

But  taking  the  bond  with  a  condition  for 
performance  of  covenants,  frequently  occafions 
.difficulty  in  the  pleadings  in  affigning.  the. 
breach,  and  embarrailes  the  mortgagee.  The 
better  mode  feems  to  be,  to  take  a  bond  fimply 
conditioned  for  payment  of  tifie  mortgage^ 
money. 

It  i$  not  unufual,  for  the  party  lending  the 
jnoney,  to  fUpulate  that  it  fliall  lie  on  the  land 
for  a  given  period  of  time,  which  agreement 
is  made  part  of  the  deed,  and  hath  been  con-* 
iidered  by  the  befl  authorities  as  bidding  upoa 
the  parties, 


CAP, 


r 


C*3] 


rf   '    ■■■'  ?     ■■  ,    SS^ 


CAP.  11. 

OF  THE  POSSESSION  OF  THE  THIKO  MORT- 
GAGED,  AND  WHEN  IT  OUGHT  TO  BE 
GIVEN  BY  THE  MORTGAGOR  TO  THE 
MORTGAGEE. 
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A  MORTGAGE  being,  as  has  been  ftated, 
a  contraft  of  fale  executed,  with  power 
to  redeem,  muft  have  all  the  properties  and 
qualities  incidental  to  the  validity  of  an  abfo- 
lute  diipofition. 

An  eflential  circumflance  neceflary  to  the 
validity  of  every  conveyance  of  property, 
whether  real  or  perfonal,  is,  that  it  be  per- 
fedlly  free  from  fraud  or  collufion  ;  which  are 
things  the  common  law  univerfally  abhors, 
and,  therefore,  makes  void  all  ads  that  de- 
pend upon  them,,  though  otherwife  in  them- 
selves good.    .  Jl 

C  4  With 
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With  a  view  to  enforce  this  principle,  feveral 
ftatutes  have  made  void  all  fraudulent  convgf- 
ances  of  lands,  tenements,  hereditaments,  goods, 
and  chatties,  ^  ag^inft  creditors^  ^d  pur^ 
Ch^fors  (a). 

m 

But  what  circumftancps  amount  to  fraud  or 
covin,  is  always  a  queftion  of  law  upon  the 
fads  of  each  pstrticular  cafe.  Among  other  in- 
cidents which  have  been  confidered  as  frudu? 
I(^nt,  we  fii)d  that  of  the  vendor  continuing  in 
full  poiTeffion,  and  havinjg  the  power  of  ufing 
things  conveyed  as  his  own,  after  an  abfolute 
and  unqualified  alienation  }  whereby  the  vendor 
is  enabled  to  defraud  ^nd  deceive  others,  by 
continuing  to  traffic  with  the  fubjeft  by  him. 
before  conyeyed  tp  ano{:her. 

This  qbfervation  Ipads  us  to  inveftigate  what 
degree  of  poffeffion  of  a  thing  mortgaged  ought 
to  be  given  up  by  the  mortgagor,  to  prevent 
the  mortgagee  froni  the  imputation  of  fraud 
in  refpeft  to  third  perfons ;  and  in  the  purfuit 
of  this  enquiry,  it  will  be  necejflary  to  confider, 
Firft,  What  things  are  capable  of  being  mort- 
gaged :  Secondly,  In  what  ftate  or  condition 
tfccy  toay  be  mortgaged  :  Thirdly,  The  extent 

{a)  5oEdw.  ill.    cap.  6.    13  Eliz.  cap.  5.    ly  EUz. 
^ap.  4«  21  Ja.  i.  cap.  x^. 
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in  which  their  nature,  ftate,  or  condUioiit  varies 
the  degree  of  the  poS^C&on^  which  ought  tp  b^ 

jgiven  cf  them^ 

• 

Pirft,  As  to  whdt  things  ere  capable  of  belqg 
mortgaged. 

Every  thing  which  may  be  confid^red  4s 
property,  whether,  in  the  technical  language 
of  the  law,  denominated  real  or  perfonal  pro*- 
perty,  may  be  the  futyeft  of  a  mortgage, 

Advowfons,  reftpries,  nnd  tythes>  may  \^ 
the  fubje<3t  of  a  mortgage. 

Reverfions  and  remainders,  being  capable. 
of  grant,  from  n>an  to  man,  are  mortg^e- 
able, 

Poflibilities,  alfo,  being  affignable,  are  mort- 
gageable, a  mortgage  of  them  being  only  a 
conditional  adigna^ent, 

Rents,  alio,  and  franchifes,  as  views  of 
frankpledgi^  perquifites  of  courts,  leets,  fairs, 
markets,  goods  of  fekms^  waifs,  eftrays,  hun- 
dreds, ferries,  warrens,  and  the  like,  .may  be 
made  the  fubjeft  of  a  mortgage. 

Secondly,  What  (late,  or  condition,  things% 
capable  of  beiiig  mortgaged,  may  be  in  for  that 

purpofe, 

Lands, 
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Lands,  tenements,  and  hereditaments,  with 
ft{pt6i  to  their  capacities  of  being  mortgaged, 
may  be  viewed  in  two  lights,  viz.  Firft,  as  to» 
their  juitrinfic  nature  : — Secondly^  As  jto  the 
t&zte  pofiefled  in  them. 

i 

Firft,  All  lands  are^  in  refpeA  of  their  in* 
trinfic  nature,  mortgageable  ;  but  notwithftaiid* 
ing  they  are  fo  mortgageable,  yet,  in  refpeft  to 
the  eftate  and  property  that  the  owner  has  in 
them,  they  may  be  otherwife ;  as  if  he  be  but 
tenant  at  will  of  them. 

Secondly,  As  to  the  eftate  in  lands,  tene* 
fluents,  and  hereditaments,  neceflary  to  make 
good  a  mortgage,  it  may  be  obferved,  that  any 
eftate  which  a  man  has  in  fee  fimple,  fee  tail, 
for  life,  or  years,  in  any  lands,  or  in  any  rent, 
or  profit  out  of  the  fame,  may  be  mortgaged. 

And  if  tenant  in  tail,  and  he  that  is  next  in 
remainder  in  fee,  join  in  a  mortgage,  and  after 
the  tenant  in  tail  dies  without  iflue,  in  this 
cafe  it  is  a  good  mortgage  againft  him  in  rer 
mainder. 

So  if  there  be  joint  tenants,  either  of  them' 
may  mortgage  his  undivided  part  or  (hare. 

And 


THIHO   MdETGAGED,   &C.  t*f 

And   the  law   is  the  fame  with  refpeft  to^ 
tenants  in  common,  co-partners,  &c. 

Perfonal  things,  as  goods  and  chatties,  are 
likewife,  in  point  of  locality,  moveable  or  im- 
moveable,* prefent  or  remote ;  aad  they  admit 
of  (evend  rights  therein,  generally  defcribed 
under  the  terms  rights  in  aftion,  which  include^ 
all  perfonal  things  in  adion,  and  rights  in 
pofieffion,  which  include  all  perfonal  things  ia 
pofleiSon.— And  thefe  rights  may  be  mortgaged 
in  various  modes,  according  as  the  things  to 
which  they  relate  are  circumftanced  in  point 
<rf'  locality;  which  circumftance  gives  rife  to 
feveral  diftindions  as  to  the  degree  of  pofleA 
fion  of  which  they  refpedively  admit,  which 
will  be  better  explained  under  the  third  bead 
of  enquiry,  viz. 

Thirdly,  How  the  nature,  ftate,  and  con« 
dition  of  things  in.  mortgage,  vary  the  degree 
of  poflefl^on,  which  ought  to  be  given  of 
them. 

A^,  in  this  refped,  there  is  a  material  and 
obvious  diftin£bion  between  real  property,  of 
which  the  vendor  is  in  the  vifible  pofiefCon, 
wd  perfonal  prpperty,  of  which  the  vendor  is 

I.  in 
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i|i  fuch  poifeflion ;  for  Imcc  the  vtiible  occupa- 
tion and  ufure  6f  land,  furnifli  no  evidence 
whatever  that  the  pofleflbr  is  entitled  to  the 
prc^erty,  becaufe  vifiUe  occupation  and  ufure 
may  not  only  be  founded  on  wrong,  as  com* 
roencing  in  a  difleiiin^  or  the  like,  but,  though 
jfightful,  admits  of  a  variety  of  qualifications ; 
£>me  other  evidence  than  nouere  poileffion  is 
neceflary  to  evince  property  therein!  Before 
the  introduction  of  written  inftruments,  it  was 
bnly  to  be  found  out  by  reforting  to  the  vici* 
jiage^  who,  when  no  tiansfer  could  be  made 
but  what  was  attended  with  afts  of  general  no«» 
toricty,  were  well  acquainted  with  each  othcr^a 
title ;  and  (ince  the  introdudion  of  deeds,  and 
the  invention  of  transfer  through  the  medium 
of  u£es,  it  is  only  to  be  found  out  by  refortbg 
to  the  title-deeds.  But  perfonal  things,  when 
prefent,  being  abfolutely  in  the  power  of  the 
bolder  of  them,  the  occupation  tliereof  is  the 
ftrongeft  index  of  owner(hips  for  fince  there 
is  noway  of  coming  .at  the  knowledge  of  who 
is  owner  of  perfonal  .things,  but  by  feeing  in 
whofe  poffeflion  they  are,  there  is  no  other 
medium  for  deciding  on  the  property  but 
by  concluding  its  aAn^xation  to  that  pof«- 
feflion. 

The 


The  law,   then,    which  muft  always  be  fo 
moulded  as  to   correfpond  with  the   intrinfic 
nature .  of  things,  does  not  confider  the  retain- 
ing the  viiible  polTefiion  of  land,  after  the  pro* 
pcrty  is  parted  with,  as  any  badge  of  a  fraudu- 
lent intention  of  the  parties  to  deceive  thirS 
perfons;   becaufe  the  vifible  poiieifion,   being 
in  its  nature  ambiguous,  as  it  may  be  in  the 
hands  of  the  tenant  as  well  as  the  owner,  no 
prudent  man    will,   in    contracting,    lay    any 
j^reat  ftrefs  on  that  circumftance,  as  a  proof  of 
title,    but  will  require  the  deeds  as  the  only 
true  teft  of  the  property.    But,  upon  the  fiim^ 
principle,  the  kw  confiders  the  viiible  retejifion 
of  the  pofleffion  of  perfonal  tfaii^,  after  the  cef- 
•fion  o£  the  property,  prima  facie^  as  an  indica- 
tion of  fraud ;  becaufe  it  is  difficult,  unlefs  in 
>ery  ipecial  caies,  4;o  affign  a  reaibn  why  an  abfi>- 
lute  or  conditional  vendee  of  goods,  for  th<^ 
reafon  holds  equally  in  both  cafes,  fliould  leave 
them  with  the  vendor,  iinlels  the  transfer  were 
onfy  colourable,  €T  the  pm'ties  had  in  view  the 
iHOCuring  a*ccdlufive  credit  to  the  vendor,  fronn 
hispofleffing  th«t,  ^hkh,  \t^  fact,  is  the  pro- 
perty of  another.  ^ 

« 

la  this  :view  of  the  e&ct^  of  pofleffion,  in 
evincing  the  right  of  property,  we  find,  that 

ia 
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in  refpect  of  real  things^  the  pofleffion  of  thtf 
title  deeds  is,  prima  fcLcie^  as  to  them,  'wha^t 
the  poilefiion  and  ufure  of  perfonal  things  pfe- 
(cnt  is  as  to  perfonal  things  \  and  by  a  necef^ 
(aiy  analogy,  the  retenfion  of  the  yifible  pof- 
feffion  of  the  former  in  the  one  cafe,  ought,  it 
(hould  feem,  if  permijj^ve^  to  be  equivalent 
to  the  retenfion  of  the  pofTeffion  of  the  latter  in 
the  other  cafe« 

i  (hall  therefore  firfl  cdnfidef,  in  What  cafes 
pofleflion  retained,  after  a  conditional  fale,  is 
fetudulent  in  refpect  of  perfonal  things,  and  the 
exceptions  to  the  conclufion  of  fraud  from  that 
circumflance;  and,  fecondiy,  the  applicability 
of  the  cafes,  and  reafoning  thereon^  to  the  in* 
ftance  of  pofleifion  retained  of  the  title^^deeds^ 
with  the  privity  of  the  mortgagee^  after  a  con- 
ditional fale  of  real  things. 

With  refpect  to  the  condition  in  which  credi- 
tors or  purchafors  fland,  in  relation  to  fales 
prejudicial  to  them,  where  the  vendor  con- 
tinues in  pofTeffion  of  goods  fold,  two  flatutes 
prefent  themfelves,  in  the  firfl  place,  to  our 
obfervation,  viz.  13  Eliz.  cap.  5.  and  27  Eliz. 
cap  4,  which  flatutes,  no  diftinction  being 
fherein  made  between  conditional  and  abfo* 

lute 
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lute  &les,  provided  they  are  fraud  ulent,  muft 
be  cotifidered  as  applicable  to  both  inftances(6); 
it  beii^  a  fettled  rule  of  conftra&ion,  •*  That., 
ftatutes  made  againft  fraud  (hall  be  libelully 
and  beneficially .  expounded,  fb  as  to  fupprefs. 
the  fraud  (c)."  And  conveyances,  made  to 
the  end,  purpofe«  and  intent,  to  defraud  cnedi^ 
tors  and  purchafors,  being'by  thefe  ftatutes,  as 
to  fuch  creditors  and  purchafors,  declared  void^ 
it  became  incumbent  on  courts  of  law  and 
equity,  which,  in  fuch  cafes,  have  a  concurrent 
jurifdi^ion,  on  confidering  all  the  circum^ 
fiances  of  each  cafe,  to  decide  whether  a  con- 
Te3rance  was  made  with  intent  to  defraud.  And^ 
in  the  exercife  of  this  diicretionary  power^ 
l^ven  by  thefe  fbitutes  to  adjudge  of  the  intent 
from  the  circumftances,  it  has  been  held  as  tcr 
creditors,  in  refpeft  to  goods,  that  any  negled 
in  leaving  the  vendor  in  pofleiSon,  after  abfb«^ 
lute  alienation  of  the  property,  which  naturally 
tends  to  deceive  creditors,  is  firaudiUent  within 
the  ftatute  of  the  13th  Eliz.  fdj,  and  ac- 
cordingly^ in  T^vine's  cafe,  wherein  it  was  re« 
folved,  that  the  gift  then  in  quefiion  had  the 

It)  Twine's  caTe^  3  Rep.  81. 

(r)  Stephens  Of.  Sole^   1  Vez;  359^    I  Atk.  157.    KyM 
^•Rowles,  1  Atk.  1J65.  BcQwa  •lo.  Hcftthcote,  iM.  160. 

{^J  3  Rep.  81. 
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(igns  and  marks  of  fraud,  one  reafon  adignedl 
was,  fej  "  becaufe  the  donor  continued  in  the 
fo&C^ofiy  and  u(ed  them  as  his  own^  and  hf 
reafon  thereof, .  he  traded  and  tfafficked  witii 
others,  and  deceived  them. 

A  poBe&iotk  off  a  mortgagee  (who  is  joinN 
tenant  of  goods  mortgaged  with  the  mort« 
gaigor)  per  my  et  per  touty  is  not  fuch  a  poflefsion 
as  will  remove  the  prefumption  of  frauds  if  the 
inortgagpr  continue  to  execcife  adts  of  owner* 
Ihip  upon  the  things  mortpiged. 

Therefocey  if  there  be  two  partners  in  trade 
.  (f)y  and  one  of  them  take  a  mortgage  of  the 
Dtenfils,  ftock  in  trade,  debts,  profits,  &c.  for 
>^1tecuring  a  iiim  of  money  lent  by  him  to  the 
ether^  and,  notwithilanding,  fufier  hinpt  to  con- 
tinue 4n  po&fsion  of  the  partneifhip  deed, 
ftock  in  trade,  And  utenfils,  and  to  alter  and 
dilpoCb  of  the  goods,  and  receive  the  debts  aa  . 
before,  fuch  mortgage  will  be  fraudulent  in 
re^p^  to  third  perfons:  for,  although  thi 
mortgagoe^s  being  feifed  per  my  etper  fouty  will 
remove  the  necefsity  of  an  aftual  delivery ;  yet 

(i)    Pre  Chan.  zSS,  2^^ 

f/J  Vid.  Ryall  v.  ftowles  i  Vcz.  348. 
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the  mortgagor,  being  permitted  to  act  after 
parting  with  all  the  intereft,  till  redemption^ 
renders  the  contract  fraudulent,  as  otherwife 
a  door  would  be  open  to  fraud,  by  a  partner 
being  permitted  to  retain  all  the  badges  of 
Ownerfiiip,  to  deceive  the  reft  of  the  world. 

And  the  conclufion  of  law  would  be  the 
fame,  if  the  mortgage  were  made  to  a  third 
perfon ;  for  in  fuch  cafe  the  mortg^ee  ought 
to  be  admitted  partner  for  a  moiety. 

But  if  on  a  mortgage  of,  goods  (g)^  the 
mortgs^or  agreed  to  deliver  them,  and  af- 
terwards did  hot  deliver  them  at  the  time 
appointed,  but  on  trover  againft  him,  kept  the 
vendee  at  arm's  lengthy  this  would  not  be  con* 
iidered,  as  a  leaving  the  goods  by  the  mort- 
gagee in  the  poffefsion  of  the  mortgagor,  the 
mortgagor  having  done  every  thing  in  his  power 
to  get  the  poflefsion  from  him  4 

So  if  a  mortgage  were  made  of  goods,  which 
were  agreed  to  be  delivered  into  the  parties* 
own  hands  (A),  or  the  key  of  the  warehoufe 

(g)  Weft  nj.  Skip,  I  Vcz  24a. 
(h)  Ihid, 

D  agreed 
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agceed  to  be  given  up  (which  in  bulky  goods  is 
all  that  can  be  done),  but  no  fuch  delivery  was 
made,,  and  detinue  was  brought  for  them,  they 
would  not  be  confidered  as  left  in  the  poflefsion 
of  the  mortgagor,  the  purfuit  in  a  court  of  jufticc: 
excluding  any  actual  or  prefumed  coafent. 

But,  as  has  before  been*  obferved,  the  delivery 
of  perfonal  things  admits  of  feveral  modifica^ 
tions,  in  refpect  of  fuch  things  being  in  pof^ 
fefsion  or  in  action,  prefent  or  remote  j — ^wbick- 
circumftances  furnilh  exceptions  to  the  general 
rule,  by.  occafioning  the  fubftitution  of  other 
circumftances,.  in  lieu  of  the  actual  delivery  of 
ipofleffion  to  which  we  have  above  alluded. 

If  perfonal  things  are  in  the  vifible  poflefsion 
©f  the  vendor,  and  fold  by  him  to  another,  if 
the  vendee  would  have  the  contradt.  to  be  clear 
of  the  imputation  of  fraud,  adual  delivery 
ought  to  be  inftantly  made,  unlefs,  in  the 
nature  of  the  contradt,  fomething  intervenes  to- 
delay  or  prevent  fuch  delivery.  But  perfonal 
things  in  action  do  not  admit  of  any  vifible 
poffefeion  or  adlual  delivery,  the  vendor  being 
himfelf,  in  fuch  cafes,  poffeflcdonly  of  a  right. 
The  law,  therefore,  in  that  cafe,  is  fatisfied  with. 
€very  thing  being  done  towards  a  delivery^ 

whichj 
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which  the  nature  of  the  thing  admits ;  exi, 
gtatia^  delivery  of  all  the  documents  by  which 
the  cxiftence  of  the  right  can  be  evinced,  ac- 
companied with  a  transfer  of  the  powers  ne- 
ceflary  to  enforce  the  right.  The  fimpleft  cafe 
of  this  kind,  is  the  conditional  transfer  of  a 
debt  on  bond^  which  is  only  afsignable  iii 
equity,  and  not  at  law.  The  reafon  why  it 
is  afsignable  in  equity,  is,  becaufe  the  afsighor 
can  furnilh  the  afsignee  with  all  means  ne- 
ceflary  to  reduce  it  into  poflefsionj  by  deliver- 
ing the  bond  into  the  hands  of  the  afsignee  to 
prove  the  debt^  which  is  the  cht>fe  in  aftiori, 
and  by  giving  hiili  aft  authority  to  fue  in  the 
obligee's  name.  On  an  afsignment  of  a  bdnd^ 
therefore^  the  delivery  of  the  bond,  accom- 
panied with  a  power  to  fue,  is  equivalent,  in 
equity,  to  an  aftual  delivery  on  the  conveyance 
of  good^  in  poflefsion  at  law  i  for  all  that  the 
nature  of  the  thing  admits  is  done,  to  diveft 
the  right  out  of  the  aflignor,  and  veft  it  in 
the  affignee.  But  if  the  bond  be  detained  by 
the  aflignor,  the  aflignee  will  be  liable  to  the 
^imputation  of  fraud  $  becaufe  then  the  debt, 
by  the  afsignor  continuing  to  hold  the  evidence 
of  it  in  his  hand,  remains  in  bis  difpofition,  and 
he  may  afsign  it  over  to  other  perfojis,  which 
k  the  mifchief  the  flatute  of  the  5th  Elix.  of 
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which  we  are  now  fpeaking,  was  intended  M 
remedy. 

Upon  the  fame  principle,  debts  mentioned 
in  a  fchedule  (/),  though  not  capable  of  de- 
livery, may  likewife  be  alligned  conditionally ; 
but  in  fuch  cafe  notice  to  the  perfons  indebted^ 
feems  to  be  indifpenfably  neceffary  to  protedt 
the  afsignee  from  the  imputation  of  fraud 
againft  third  perfons,  in  cafe  of  a  fubfequent 
alignment ;  becaufe,  unlefs  fuch  notice  be 
given,  debts  may  be  again  and  again  afsigned^ 
without  the  ,  pofsibility  of  the  latter  afsignees 
detefting  the  fraud, 

Perfonal  things,  in  a  remote  fituation,  fall 
under  the  fame  principle ;  thefe  admitting  of 
no  aftual  delivery,  they  pafs  by  delivering  over 
the  means  of  reducing  them  info  poffcfsion, 
that  being  the  only  delivery  of  which  they  are 
capable.  Veffels  at  fea  are  in  this  predicament ;. 
they  may  be  mortgaged  or  abfolutely  fold,  and 
poffefsion  transferred  by  deliver)^  of  the  muni- 
ments refpedtng  them. 

Upon  this  principle,  the  property  of  goods 
at  fea  is  held  by  the  poffefsion  of  the'  bill  of 

n)  Unwin  and  Oliver,  Cooke's  Bank.  Laws^lS^. 

lading 
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ladmg  (k).  A  bill  of  lading  is  an  acknowledge 
ment,  under  the  hands  of  the  captain,  that  he 
has  received  fuch  goods,  which  he  undertakes 
to  deliver  to  the  perfon  named  therein.  It  h 
afsignable  in  its  nature,  and  by  delivery  and  in- 
dorfement,  with  a  view  to  a  mortgage  or  fale, 
the  legal  intereft  in  the  property,  is  immedi- 
ately transferred  from  the  owner  to  the  afsignee 
of  the  confignee  j  and  therefore,  if  goods  con* 
figned  to  A  generally  are,  bpna  Jide^  fold  or 
mortg^ed  by  him  whilft  at  fea,  and  the  bill  of 
lading  is  indorfed  and  delivered  to  the  purchafor 
or  mortgagee,  together  with  the  bill  of  fale^  the 
vendee  or  mortgagee  fliall  hold  them  by  virtue 
of  the  bill  of  fale,  though  no  adtual  poffefsiSh 
be  delivered. 

And  as  between  the  owner  or  vendor  of 
goods  fo  circumftanced,  and  the  afsignee  of  the 
confignee,  or  vendee,  where  the  tranfaftion  is 
bona  fide  (/),  the  bill  of  lading  transfers  th* 
property  abfolutely,  and  in  all  events,  although^ 

(k)  Evans  v.  Martictt,  i  L.  Rayra.  271.  Wright  v. 
Campbell,  4.  Burr,  2050.  Caldwell  <v.  Ball,  i  Term  Rtp, 
215. 

(I)  Lichbarrow  <v.  Mafon,  it  aL  2  Term  Rep.  63. 
Lempriere  a;.  Pafley,  2  Term  Rep.  435. 

I>3  M 
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as  between  the  vendor  and  vendee,  the  con- 
traft,  where  the  delivery  is  at  a  diftant  place,  is 
ambulatory,  and  in  cafe  of  the  infolvcncy  of  the 
vendee  in  the  mean  time,  the  vendor  may  flop 
the  goods  in  tranfitu ;  becaufe  the  latter  rule  i$ 
founded  upon  an  equity  arifing  between  the 
original  parties,  and  which  the  law  has  adopted, 
and  does  vnot  afie<9:  the  rights  of  third  perfons 
who  have  trylted  to  the  iqdorfement,  and  on 
th^  faith  thereof  s^vanced  their  money.  And 
this  is  coniillent  with  the  broad  general  prin- 
ciple of  law,  that  wherever  one  of  two  innocent 
perfons  muft  fuffer  by  the  afts  of  {i  third,  he 
who  has  enabled  fuch  perfon  tq  occafion  the 
Jofs,  muft  fuftain  it.  Therefore,  if  a  confignee' 
pf  goods  upon  the  fea  afsign  the  bills  of  lading 
^o  a  third  perfon,  as  a  fecurity  by  way  of  mort- 
gage of  them,  the  equitable  as  well  as  legal 
right  of  fucJi  confignor  is  thereby  inftantly  and 
conipletely  divefted;  and  the  afsign<^e  has  4 
complete  title  in  law  and  equity,  which  cannot 
be  affeded  by  the  confignor  whilft  the' goods 
are  in  tranjitii. 

^nd  if  the  afsignment  of  goods  on  the  fea 
was  merely  equitable,  and  did  not  amount  to  a 
fufficient  legal  fale  (as  if  there  were  merely  ar^ 
aisignment  and  deliyery  of  the  bills  of  lading, 

without 
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without  an  indorfetnen^  of  them  aud  dire(5lion 
to  deliver  them  to  the  afsignec,  of  which  the 
cafe  o(  Brown  and  Heal h cote  {m)  furni flies  aa 
example)  it  feems  that  the  original  owner  could 
not  defeat  the  afsignee,  although  he  fliould 
intercept  the  goods  in  tranfitu;  becaufe,  in 
fuch  cafe,  both  parties  would  fland  merely  upoa 
equitable  claims,  (n)  and  then  he  ought  to 
have  them,  who  has  the  fuperior  equity  ;  and 
the  afsignee,  whofe  eqijity  is  a  ffiecific  lien 
upton  the  things,  derived  under  the  afsign* 
tacnU  feems,  to  me^  to  poflefs  that  charafter. 
— Sed  quare. 

But,  if  the  affignee  of  the  vendee,  or  con- 
iignee  (o),  take  them  with  notice  that  they  are 
not  paid  for,  fo  that  the  tranfaction  is  a  fraud 
between  the  vendee  or  coniignee,  and  the  affig- 
nee, to  cheat  the  real  owner  of  his  goods,  fuch 
affignee  will  then  /land  in  the  place  c^  his  af- 
£gnor,  and  be  affected  with  the  fame  equity. 

And  if  there  be  feveral  bills  of  lading  of  dif^ 
ferent  imports,  that  perfbn  who  firfl  gets  pof- 

(m)  I  Atk.  188. 

(n)   3  Atk.  295. 

(0)  Vid.  Ssilamons  v.  NiiTen^  %  Dumf.  An4  Safl's  Term 
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fefCon  df  one  of  them,  by  delivery  of  the  owncr» 
or  ftiipper,  or  his  confignee,  by  way  of  fccurity, 
or  as  vendee  of  the  goods,  will  be  entitled  to  the 
confignment,  he  having  the  firftJegal  right  (p). 
And  if  the  holders  of  any  other  of  the  bills  of 
•lading  firft  get  poffeffion,  it  may  be  recovered 
by  adion  of  trover; — becaufe  bare  poffefsioa 
conveys  no  title,  as  between  perfons  claiming 
under  different  rights ;  in  fuch  cafes,  therefore, 
the  only  queftion  is,  who  has  the  legal  title  ? 
for  the  perfon  who  firil  obtains  a  right  under 
the  legal  title  mufl  prevail. 

But  fuch  fale  would  not  avail  againfl  credit 
tors  or  fubfequent  purchafors  with  pofiefsion 
delivered,  if  a  veffel  or  goods  therein,  were  in 
a  ftate  in  which  they  admitted  of  being  actu- 
ally delivered  (5^)  3  and,  therefore,  if  one. fold 
hoys  or  other  veffels  on  the  river,  redeemable, 
and  the  afsigndr  was  left  in  pofiefsion,  and  con- 
tinued  to  work  them  and  exercife  afts  of  owner- 
ship on  board  them ;  fuch  an  afsignment  would 
clearly  be  fraudulent; 

If  a  fhip  at  fea,  after  having  been  fold,  wel-e 
permitted  to  come  back,  and  go  on  another 

(/)  Caldwell  <i/.  Ball>  i  Durnf.  and  Bail's  Term  Rep.  20^. 
[f)yid.  Stephens  v.  Sole,  cited,  i  Atk.  170. 

voyage, 
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voyage,  it  is  prefumed  that  would  alter  tho 
ca&,  and  make  fuch  fale  fraudulent  (r)« 

The  delivery  of  the  key  of  a  warehoufe,  is  a 
delivery  of  the  goods  therein  contained,  if  froni 
their  bulk,  they  admit  of  no  other  delivery. 

And  generally,  if,  in  the  nature  of  the  tranf* 
aftion,  no  delivery  can  be  made  of  goods  fold, 
although  the  fame  are  prefent,  poffefsion  rcr 
gained  feems  to  be  no  badge  of  fraud  (f). 

As  if  one  who  was  confiderably  indebted,  in 
wder  to  give  one  of  his  creditors  a  preference  (/), 
were  to  make  an  afsignment  to  him,  without 
the  privity  of  fuch  creditor,  of  a  part  of  his 
furniture,  or  the  like,  and  an  execution  were 

(r)  Vid*  ex  fartty  Matthews,  2  Vez.  27^.  Hall  v.  Gur- 
Hey,  Cook's  Bankrupt  Laws,  231. 
(/)  Vid.  I  Vez.  243.  I  Atk.  185.  Dougl.  303, 
(/)  Vid.  Strange,  165.  delivery  to  the  ufe  of  a  creditor, 
good  without  acceptance.  See  the  cafe  of  Atkin  *v.  Bar- 
wick,  Stra.  Rep.  165.— A  delivery  to  one  for  the  ufe  of  an- 
other without  coniideration,  may  be  countermanded  at  any 
time  before  adualpofTeffion  in  third  perfon — contra,  if  upon 
confideration,  it  veils  till  di veiled  by  refufal.  A  parol  gift, 
without  fome  aft  of  delivery,  will  not  alter  the  property ; 
but  delivery  of  the  key  of  a  lodging-room  to  9  landlady, 
coupled  with  a  parol  gift  of  goods  therein,  was  held  fnf- 
ficient,  becaufe  the  law  will  coniider  the  true,  ovf ner  ^ 
^ofle^on.    Strange,  955. 

immediately 
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immediately  afterwards,  and  before  notice  given^ 
or  poflefsion  taken,  executed  againil  him,  and 
all  his  furniture  taken»  fuch  an  afsignment 
would,  I  prefume,  be  good,  and  the  goods 
transferred  thereby  not  fubjeft  to  the  fubie- 
quent  execution ;  for,  an  acceptance  is  not  no* 
ceffary  to  the  transfer  of  property,  the  law  pre- 
fuming  an  aflent  to  accept  that  which  prima 
/acie  imports  a  benefit  to  the  acceptor;  the 
life  and  property  in  the  goods  is  therefore  forth- 
with devcfled  out  of  the  afsignor,  and  veiled  in 
the  afsignee ;  and  if  (b,  nothing  can  again  re- 
veil  it  in  the  afsignor,  unlefs  it  be  an  ad  of  the 
afsignee,  which  will  make  the  contm^t  fraudu- 
Jent  as  to  third  perfons:  but  the  very  nature 
of  the  tranfaftion,  in  the  inftance  ftated,  pre^- 
eludes  the  pofsibility  of  any  fraud  being  prac- 
tifed  on  his  part. 

And  the  fame^  principle  would  apply,  if  the 
objeft  were  to  fecure  a  future  contingent  debt, 
which  might  or  might  not  arife  according  as 
circiunftances  turned  out. 

As  if  a  man  were  to  afsign  goods  to  his  fure- 
^es  in  a  recognizance,  entered  into  on  his  be* 
ing  appointed  receiver  of  a  lunatic's  eftate,  thaf 
he  fhould  account  for  what  he  might  receive 

.    under 
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under  the  orders  of  the  court ;  it  (hould  lecm 
that  fuch  afsignm  ent  would  be  good  againft  an 
execution  fubfeque^tly  executed  upon  them. 

So  if  an  afsignment  were  made  under  the 
apprehenfion  of  leg^l  durefs,  that  c^rcumftance^ 
it  is  pi^umed,  would  remove  the  implication 
of  fraud  from  poflefsion  retained ;  as  if  a  man, 
confined  in  a  fpunging-houfe  for  debt,  were  to 
afsign  a  part  of  his  goods  to  a  creditor  as  a  fe- 
curity  for  the  debt,  and  in  order  to  procure  hi^ 
difcharge.  In  fuch  cafe,  the  goods  being  left 
in  the  poflefsion  of  the  debtor  for  a  reafonable 
time  aifter  the  afsignment,  and  until  proper 
rneans  coi^ld  be  taken  to  remove  them,  would 
pot  make  (he  afsignment  fraudulent. 

Another  ground^  upon  which  cafes  have  been 
confidered  as  not  within  the  purview  of  this 
ftatute^  is,  that  by  the  fpecific  words  of  the 
contra^,  poflefsion  was  not  meant  to  follow 
imme^ately  thereupon;  for  the  circumftance 
which  flains  the  tranfadlion  with  fraud,  is  the 
^alie  appearance  held  out,  when  one  thing  is 
4one,  and  an  appearance  permitted  which  inv 
ports  the  contrary;  an  abfolute  unqualified 
transfer  of  the  i-ight  to  the  vendee,  but  the  pot 
^fsion  and  ufe  retained  by  the  vendor  with  no 

other 
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other  objeft-  but  to  defrsvud.     But  there  can  be 
no  fraud  where  the  appearances  agree  with  the 

m 

real  flate  of  things. 

And  what  was  the  intrinfic  nature  of  the  con- 
trad,  as  to  the  retaining  or  parting  with  the 
pofiefsion,  may  be  made  put  from  the  deed& 
where  the  tranfadion  is  in  writing,  and  where 
the  tranfaftion  is  in  paisy  by  fuch  parol  evi-  * 
dence  as  can  be  adduced  for  the  purpofe  of 
proving  it. 

The  ftroiigeft  cafe  of  the  former  defcription 
is  that  of  Bucknal  and  Royjton  («).  There  J?, 
fupercargo  of  a  (hip  which  was  to  go  a  voyage 
to  the  Eajt  Indies^  having  fhipped  on  board 
goods  and  commodities,  borrowed  money  on 
bottomry  of  Ay  and  at  the  fame  time  made  a 
bill  of  fale  of  the  goods  and  commodities,  and 
of  the  produce  and  advantage  thereof  to  Ay  ii| 
nature  of  a  mortgage,  as  a  (ecurity  for  the  mo^ 
ney  lent.  The  fliip  went  her  voyage,  and  thefe 
goods  were  fold,  and  others  bought  with  the 
money  ariiing  by  the  fale,  and  thofe  again  in^ 
vefted  in  other  goods,  and  fo  there  had  beea 
feveral  barters  and  exchanges  of  feveral  forts  of 
goods«^   The  Ihip  returned,  and  B  died  at  fei^, 

(«)  Backnal  et  al.  «.  Roiiton,  Pre  Chan.  ^85, 
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or  on  his  return  home ;  and  it  became  a  quef' 
lion  between  a  judgment  creditor  of  J5,  wha 
got  poflefsion  of  thefe  goods,  and  Ay  which  of 
them  (hould  have  the  property.  And  one  ground 
urged  on  the  part  of  the  judgment  creditor  was, 
that  B*s  keeping  poflefsion  of  the  goods  after 
the  fale,  made  it  fraudulent  and  void  as  to  cre- 
ditors.    Sed  per  Ccwper  Chancellor,  the  truft 
of  theft  goods  appeared  upon  the  very  fece  of 
the  bill  of  fale.     Though  they  were  fold  to  A, 
yet  he  trufted  B  to  negotiate  and  feU  them  for 
A*s  advantage  j  then  -B*s  keeping  poflefsion  of 
them  was  not  to  give  a  falk  credit  to  him^  but 
for  a  particular  purpofe  agreed  upon  at  the  time 
offale« 

Upon  the  fame  principle,  where  houfehdd 
furniture  fvj  which  had  been  fettled  (on  ihc 
inarriage  of  the  owner  with  a  ward  of  the 
court  of  chancery,  and  which  ftttlement  was 
approved  by  a  mafter).to  the  ufe  of  the  owner 
for  life,  remainder  to  his  lady  for  life,  remainder 
to  the  firft  and  other  fons  of  the  marriage  in 
drift  fettlement,  had  been  taken  in  execution 
by  a  judgment  creditor  for  the  debt  of  the  firft 
tenant  for  life;  it  was  infifted,  in  fupport  of 
the  validity  of  the  execution,  that  the  fettle- 

^v)  Cadogan  v.  Kennet,  'Cowper>  432. 

mcnt 
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ment  itfelf  was  a  fraud,  and  the  poflei&on  by 
the  owner  the  ftrongeft  evidence  poffible  of 
an  intention  to  deceive  creditors.  But  Lord 
Mansfield^  in  giving  judgment,  at  the  fame 
time  that  he  admitted  that  the  ilatute  of  the 
'13  th  Elizabeth  could  not  be  too  liberally  con* 
ftrued,  or  be  too  much  extended  in  fuppreffion 
of  fraud,  obferved,  that  fuch  conftrutftion  was 
not  to  be  made  in  (upport  of  creditors,  as 
would  make  third  perfons  fufFerers.  Therefore 
the  ilatute  did  not  militate  againft  any  tranf^ 
a£tion  bonajidej  and  where  there  was  no  ima^ 
gination  of  fraud;  and  fo  was  the  common 
law.  The  queftion  therefore  in  every  cafe  was, 
whether  the  ail  done  was  a  bona  fide  tranfac^ 
tion,  or  whether  it  was  a  trick  and  contrivance 
to  defeat  creditors.  '  An  argument  had  been 
drawn  from  the  pofieffion,  as  a  ilrong  circum* 
fiance  of  fraud ;  but  it  did  not  hold  in  this 
cafe,  for  it  was  a  part  of  the  trull,  that  the 
goods  (hould  continue  in  the  houfe. 

Again,  where  Ay  by  indenture,  bargained  and 
fold  a  (hip  at  fea,  and  affigned  the  grand  bill  of 
fale  thereof  to  By  for  fecuring  the  fum  of  2006/. 
already  advanced  by  B  to  Ay  and  for  fecuring 
fuch  farther  fums  as  B  fhould  advance  (x)  liib- 

(;r)  Atkinfon  «v»  Maling, not,  z  Durnf.  and  Esiffs Term 
Rep.  462.  > 

s  i^ 
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jcA  to  a  provifoy  on  condition  therein  contained , 
for  redemption  on  payment  by  A^  on  demand 
by  jB,  of  the  money  then  advanced,  or  which 
{hould  thereafter  be  advanced,  together  with 
lawful  intereft.     This  indenture  alfo  contained 
a  covenant,  that  A  (hould,  immediately  after 
the  execution  of  it,  caufe  Ithe  (hip  to  be  infured, 
and  pay  the  premium,  tfic.  (yr).     And  it  was 
alfo  thereby  agreed,  that,  until  default  in  pay- 
ment (hould  be  made,  it  (hould  be  lawful  for 
A  to  hold  the  (hip,  and  take  the  profits  for  his 
own  ufe  and  benefit.     It  appeared  alfo,  that 
the  grand  bill  of  fale  was  delivered  to  P,  on  the 
execution  of  the  deed.     Infurance  was  after- 
wards made  by  A  on  the  (hip^  and  a  memoran- 
dum made  on  the  back  of  the  policy,  and  (igp- 
ed  by  all  the  under-writers,  that  the  (hip,  hav- 
ing been  fold  to  By  the  infurers  of  the  policy 
did  thereby  confent  and  agree,  that  he  (hould 
be  entitled  to  the  infurance,  the  (hip  having; 
become  his  property.     A  having^  become   a 
bankrupt,  a  queftion  arofe  between  his  aflignees 
and'J?,  which  of  them  (hould  be  intitled  to 
this  property.     And,  on  the  behalf  of  the  affig- 
nees,  it  was  contended,  that  this  was  a  fraudu- 
lent conveyance,  within  the  ftatute  of  the  1 3th 
Elizabeth  J  and  one  ground  urged  to  fupport 

ly)  As  to  this,  «y/V.  2  Durnf.anii  Eaft^s  Term  Rep.  S9^»S9S' 

tliat 
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that  propoftt ion  was,  that  the  conveyance  wij 
made  for  the  purpofe  of  fecuring  not  only  the 
money  which  was  then  advanced,  but  alfo  alU 
/ubfequent  fums  which  might  be  advanced^ 
and  that  it  was  in  the  power  of  the  mortgagee, 
under  this  fecurity,  to  continue  the  poffeflion, 
and  his  dealing  with  the  mortgagor  down  to 
the  time  of  the  bankruptcy.  This  therefore 
had  a  neceffary  tendency  to  give  a  credit,  and . 
to  defraud  creditors  who  relied  on  the  flourifh- 
ing  appearance  of  the  trader;  and  an  attempt 
was  made  to  take  thi^  cafe  out  of  the  general 
principle,  refpefting  the  delivery  of  things  at 
fea;  upon  the  ground,  that  the  delivery  of  the 
bill  of  fale  would  only  be  confidered  as  a  fym- 
bolical  delivery  of  the  (hip,  where  it  was  fo  in- 
tended; but  that,  in  this  cafe,  it  could  not 
amount  to  a  delivery  of  the  (hip  itfelf,  beqaufe 
fuch  an  implication  was  exprefsly  rebutted  by 
the  terms  of  the  contract,  the  plaintiff  not  be- 
ing entitled  to  the  poffeffion,  till  after  the  mort- 
gagor had  refufcd  to  pay  the  mortgage  money : 
but  it  was  held,  that  a  delivery  of  the  grand  bill 
of  fale  was  a  fufficient  transfer  of  the  property 
to  J?. 

It  is  obfervable  upon  this  cafe,  that  the  quef^ 
tion  arofe  between  the  conditional  vendee  and 

the 


the  affignees  c£  the  i^endor  under  a  fbtute  of 
bankruptcy^  vhd>  as  we  (haU  fee  hereafter^  are 
bound  by  the  {ama  equity  as  afibfts  the  bank« 
ttjpt  himfelf  s  but  I  apprehend  the  ifae^  caie 
would  have  been  the  fame,  had  the  diipute 
arifea  between  iuch  vendee  and  a  judgment 
creditor^  or  any  other  cbumant% 

And  this  point  was  utiuiately  fettled  in  the 
cafe  of  BM^i^rd  and  Baron  fzj.  There  goods 
were  affigned  by  the  owner  to  two  perfons  for 
the  benefit  of  fuch  of  Us  creators  as  would 
fign  a  deed  of  compromife  by  a  certain  time ) 
notice  wheceof  had  been  publiflied  in  th^e  coon* 
ty  papers*  And  it  was  agreed,  that  the  owner 
Ihould  continue  in  pc^leffion  for  a  giveii  tim^ 
he  accounting  for  the  profits  in  the  mean  time 
to  the  truftees.  He  according^  continued  in 
the  vifible  pt^effion  of  the  goods  after  the  af* 
^gnment  ^  and  the  fame  were  taken  in  execu* 
tion  at  the  fuit  of  a  creditor :  and  the  queftion 
was,  whether  this  convejrance  .was  fraudulent, 
under  the  ciicumftances,  by  virtue  of  the  fta- 
tute  of  the  13th  Elnc.  c.  5%  and  confequently 
void. 

(«}  Bamferd  <tr.  BarOn,  2  Dumf.  and  Saft'i  Tttm  Rep» 
{94.    Note»  ft  ^d*  €fs  forte,  Qnincjr^  I  Atk.  477. 

£  And 


50  rOSSESSlON    OF 

And  the  opinion  of  all  thcjudges  was  takcn/'ff^, 
and  they  were  unanimoufly  of  opinion,  that  it 
was ;  and  they  laid  down  the  following  as  a 
general  principle,  viz.  that,  unlefs  pofieflion  ac- 
companied and  followed  the  deed,  it  was  frau- 
dulent and  void.  That  if  there  were  nothing 
but  the  abfolute  conveyance  without  the  pof- 
feffion,  that,  in  point  of  law,  was  fraudulent ; 
not  only  evidence  of  fraud,  but  fuch  a  circum- 
ftance  as  per  fe  made  the  tranfaftion  fraudu- 
lent >  but,  although  the  vendor  continued  ia 
the  poiTeffion,  it  was  not  fraudulent,  if  the  want 
of  immediate  pofTeffion  were  confident  with  the 
deed.  As  in  the  cafes  of  Bucknal  and  Eoif- 
ioHy  Cadogan  and  Ketmeiy  and  ffajlington  and 
Gtll{b). 

As  to  the  inftances,  in  which  the  nature  of 
the  tranfa^ion  has  been  permitted  to  be  made* 
out  by  parol  evidence,  they  are  more  rare,  but 
ftand  neverthelefs  upon  authority  not  lefs  re- 
fpedtable; 

Thefirftinftancelhave  met  with  is,.arefolutron 
in  the  cafe  of  Cole  and  Davies  (c)  s  that  if  goods 

{a)  Ibid,  [h)  Supra.  44^  5. 

(c)  Cole  V.  Davies,  i  L.  Raym.  724* 

belonging 
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belonging  to  Ay  were  feized  upon  ?l  fieri  facias ^ 
and  fold  to  B^  bona  fide  upon  valuable  con- 
fideration,  though  B  permitted.  A  to  have  the 
goods  in  his  poffeffion,  upon  condition  that  A 
fhould  pay  to  B  the  money,  as  he  (hould  raife 
it  by  fale  of  the  goods ;  this  would  not  make 
the  execution  fraudulent. 

And  where  a  tenant,  having  changed  his  trade, 
from  that  of  a  viftualler  to  the  trade  of  an  inn- 
keeper^ and,,  having  occafion  for  more  furniture, 
borrowed  money  of  his  landlord,  to  buy  goods 
to  furnifli  his  houfe;  and  for  fecurity  of  the 
money  made  a  fale  of  the  goods  to  his  landlord, 
but  kept  the  poffeffion  of  them  :  it  was  held  by 
Holty  Chief  Juftice  (d)y  that,  although,  if  thefe 
goods  had  been  affigned  to  any  other  creditor, 
the  keeping  the  poffeffion  of  theni  had  made 
the  bill  of  fale  fraudulent  as  to  the  other  credi- 
tors ;  yet,  fince  fuch  was  the  original  agreement, 
and  that  honeftly  and  really  made  for  fecuring 
the  money  of  the  landlord,  which  he  had  lent 
to  the  tenant  for  this  purpofe,  the  agreement 
was  good  and  honed. 

If  perfonal  things  be  fixed  to  the  freehold, 
they  will  be  confidered  in  law  as  part  of  it, 
while  they  continue  in  that  ftate. 

(</)  Meggott  -z/.  Mills,  L.  Raym.  ;fc8$. 

E  a  Thus, 
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Thus,  where  a  brewer  having  borrowed  mo^ 
ney,  as  a  (ecurity,  conveyed  and  aliened  his 
dwelling  -  houfe,  and  brew-houfe,  and  all  the 
copper  and  utenfils  in  trade  belonging  thereto, 
by  way  of  mortgage^  fubjeft  to  redemption,  and 
afterwards  continued  in  pofleffion  (e) ;  it  wa» 
held,  on  a.queilion  between  the  firft  mortgagee^ 
and  the  fubfequeot  mortgagees  and  creditors^ 
as  to  the  validity  of  the  firft  mort^ige,  wliich 
was  difputed  upon  the  ground  of  its  being 
fraudulent,  by  reafon  of  the  pofleffion  being  re- 
tained by  the  mortgagor ;  that  the  firft  mort* 
gs^^  had  a  lien  upon  the  utenfils  fixed,  no 
perfon  having  a  title  to  remove  them  until  the 
mortgage  was  fatisfied.  And  it  was  compared 
to  trees  on  lands  leafed,  which  neither  the  leflbr 
nor  any  other  can  cut  down  during  the  term 
leafed  ^  becaufe  they  are  confidered  as.  part  of 
the  leafe  not  excepted  thereout.  And  if  it  were 
©therwife,  great  inconvenience  would  follow  ^ 
as  the  leifor  of  a  brewhoufe,.  or  of  any  manufac- 
tory, with  his  own  fixtures,  would  be  liable  to 
be  ftripped  of  them^  to  fatisfy  the  debts  of  the 
leflee. 

We  come  now  to  the  confideration  of  the 
jftatute  of  the  2 1  ft  James  the  Firft  (fj. 

(^)  Ryall  V.  Rowles^  i  Ack.  i  Vez.  ^^%.  it 'vU.tx parte ^ 

Qgincy,  I  Atk.  477.  (f)  25  Jac.  c.  19. 

That 


' 
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^Hiat  ftatute,  fe&ion  eleven,  the  preamble  of 

v^hich  fedtion  is  by  miflake  conneded  with  the 

latter  part  of  fe^on  ten,  and  is  in  thefe  words : 

^  for  that  it  often  falls  out  that  many  perfons, 

before  they  become  bankrupts,  do  convey 

their  goods  to  other  men  upon  good  con- 

fideration,  yet  ftill  do  keep  the  famey  and 

•*  are  reputed  the  owners  thereof  ^  and  difpofe  cf 

*•  the  fame  as  their  own  (g) ;  it  is  enafted  that, 

"  if  at  any  time  thereafter,  any  perfon  or  per- 

fbns  (ball  become  bankrupt,  and  at  fuch  time 

as  they  fhall  fo  become  bankrupt,  Ihall  by 

^*  confcnt  and  permiffion  of  the  true  owner  and 

proprietary,  Jiave  in  their  pofleffion,  order, 

and  difpofition,  any  ^oods  or  chattels,  where- 

^  of  they  (hall  be  reputed  owners,  and  take 

^  upon  tbem  the  fale,  alteration,  and  difpofi- 

^  tion,  as  owners ;  that,  in  every  fuch  cafe,  the 

^  (aid  commiffioners,  or  the   greater  part  of 

^  them,  fliall  have  power  to  fell  and  difpofe  of 

•*  the  (ame,  to  and  for  the  benefit  of  the  credi- 

^  tors,  which  (hall  feek  relief  by  the  faid  com- 

^  miffion,  as  fully  as  any  other  eftate  of  the 

«•  UuArupt** 


(f )  Vii.  Weft  V.  Skipj  I  Vez.  240,  244.    Several  cafes 
•atofthisfint. 

E  3  Upon 
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Upon  this  claufe  fcveral   queftions    have 
ariien* 

Firft,  whether  it  applies  to  conditional  con-* 
vcyances. 

Secondly,  on  the  extent  of  this  claufe,  as  to 
the  nature  of  the  things  therein  comprifed^ 

• 

With  regard  to  the  firft  queftion,  it  has 
been  decided  /^A>/,  that  this  ftatute  comprehends 
mortgages,  or  conditional  difpofitions  or  con- 
veyances of  goods  ai)d  chattels,  and  that  upon 
the  following  principles,  applicable  to  the  cojo-^ 
ftruition  of  this  ftatute.  Firft,  the  aim  and 
intent  of  the  legiilature  was,  that  an  equal 
diftribution  of  the  effe<^s  of  the  bankrupt 
among  his  creditors,  (hould  be  obtained  as  far 
as  poffible,  Secondly,  that  to  attain  that  end,- 
the  adts  of  parliament  (hould  be  conftrued  be-* 
neficially  for  the  general  creditors  under  the 
commiflion  j  therefore  it  is,  in  ^a  unufual 
manner  different  from  moft  adts  of  parliament, 
enafted,  that  all  thefe  ftatutes  and  laws  fhall 
be  largely  and  beneficially  conftrued  for  the 
creditors  in  general,    under  the   commifliQn. 

(ij  Vid.  Ryall  v,  Rowlcs,  i  Vez.  348.    Supra,  52. 

Thirdly, 
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Thirdly,  It  appears  the  general  view  and  intent 
of  the  provifion  now  under  confideration,  was 
to  prevent'  traders  from  gaining  a  delufive  crcr 
dit,  by  a  falfe  appearance  of  fubftance,  iq 
miilead  thoie  wha  would  deal  with  thenn 
Fourthly,  the  legiflature  judged  they  nnght 
ido  this,  by  fubjefting  all  the  goods  of  the 
bankrupt,  though  .  conveyed  to  others,:,  to  thp 
general  creditors  under  the  commiffion;  be- 
caufe,  where  the  vendee  or  affignee  leaves  fuch 
^oods  in  pofleflion  of  the  bankrupt,  as  owner, 
he  confides  as  much  in  the  general  credit  of 
the  bankrupt  as  that  creditor,  who  has  only 
taken  his  bond  or  note  ;  it  is  in  fuch  cafe  put 
in  the  power  of  the  bankrupt,  to  fell  the  goods 
the  next  days  ^i^d  the  former  afljgnee  could 
only  havt  a  perfonal  remedy  againft  the  bank- 
rupt. All  thefe  grounds  hold  in  cafe  of  a 
mortgs^,  as  well  as  that  of  an  abfolute  fale ; 
and  a.  contrary  conftrudion  would  overturn 
this  part  of  the  ilatute,  and  reftrain  it  to  abr 
folute  Tales;  traders  then,  iniiead  oLabfolutjC 
iaies,  would  make  fuch  mortgages,  and  there 
would  be  greater  opportunity,  for  traders  ntiight 
mortgage  over*  and  over  ag^in. 

The  principal  thing  which  caufed  a  doubt, 
»  to  the  applicability  of  this  ^tute  to  the 
••  E  4  cafes 
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cafes  of  conditional  iaks«  aiofe  fimn  the  words 
in  the  daufe,  **  by  conient  of  the  true  cmxmr 
or  proprietor ;"  but  it  has  been  beld,  that  thejr 
«i€  put  in  oppoiicion  to  a  &Ue  or  feeouqg 
ownerfliip)  and  that»  therefoie,  a  nortgm^ 
who,  we  have  ieen,  is  in  truth  the  ovnAer  c(  the 
|>roperty  at  Jaw,  though  fiibjed  toiedemptioo. 
inay  be  laid  to  be  the  true  owner  and  pto^ 
imetor. 

Secondly,  as  to  the  extent  of  this  claufe» 
in  refped:  oi  the  nature  of  the  things  therein 
comprifed. 

In  this  view  of  the  ftatx^te  fome  doubt  was 
entertained)  whether  cko/es  in  action  were 
included  under  the  words  ^^  goods  and  chat« 

•tels." 

This  -douht  was  grounded  on  the  Iq^  notion 
in  re^3t  of  things  in  adion,  that  they  wem 
not  grantable  as  things  in  pofleffion^  but  this 
reafoning  is  now  exploded,  and  a  bond  debt  is 
now  clearly  held  to  be  a  chattel,  althoi^  ibme 
doubt  was  formerly  made  as  to  this»  for,  that* 
in  a  grant  of  ail  goods  and  chattels,  a  bond 
debt  would  not  pafs ;  but  the  cauie  of  that 
waS)  not  becaufe  a  bond  was  not  in  its  naluip 

a  chattel, 


A  diattclj  but  becftufe  the  queftion  aiofe  on  a 

gcant  or  afligmne&ty  or  bargain  and  ikfe,  theie 

not  being  (tich  goods  and  chattels  as  would 

f^%  hf  fuch  aflSgoment  or  conveyance:  but 

tiu*  itaTomng  doe$  not  extend  to  an  ad  of 

p§riiamtnu  which  may  pafs  any  thing ;  and, 

MCorcSn^y^  it  i$  hdd  that,  io  an  ad  of  par^ 

fiMDcot^  good)  and  cfaattejb  take  in  things  im 

Mtim^    Aadt  if  goods  and  chattels  compjer 

%e&i  tbiflgs  in  adion  on  th^  conftrudion  of 

My  act  ^  piiliiiment»  it  pught  in  this ;  for, 

'fitbtfinfo  t^  pwner  might  i^gn  without  nOi- 

fiee  tp  otbent  wA  fo  hav^  the  order  and  dif- 

iwfition  withio  the  mining  of  the  clauie  now 

in  j^fewffiflPj  and  yet  elcape  out  of  the  pur* 

yifw  0f  it«    An4  fuch  conftruction  is  not  only 

vdutQgA  by  tb«  firft  clavfe  of  this  ftatute, 

whidi  4ir«ctlt    that  the  moil  beneficial  con- 

flractioii  fiv  creditors  under  the  commiOion 

HumU  br  made  I  but  ftrongly  warranted  by 

the^dauic  immediately  preceding,  relating  to 

bankrupt,  who  by  fraud  make  thejnfelves  ac* 

Cpuotant^  tp  the  king,  to  defeat  their  povate 

a«lit<m»  io  which  goods,  chattels,  debts,  and 

jtCber  eflate  of  the  bankrupt,  are  e^pjnefsly 

.Bmliooed ;  and  w^h  plainly  (hews,  that  the 

"WiiSf  gofi49  and  cliattck^  as  ufed  b  this  ad, 

taka 


J 
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take  in  all  kinds  of  property  df  ''the  bankrupt^ 
whether  in  pofleflion  or  action  only. 

And  it  is  material  here  to  obierve,  that  there 
is  a  ftriking  diilinction  between  the  plan  o£ 
the  ftatute  of  the  1 3tb  of  Eb'z.  and  the  pkA 
of  this  ftatute  of  the  19th  of  Jac.  L  there 
being  an  exprefs  provifo  in  the  former,  fhat^ 
it  (hall  not  invalidate  any  tranlaction  which 
is  for  a  good  confideration  and  'bonk  jfSde^'i 
but  the  latter,  fuppoGng  the  conveyance  to  bt 
on  good  coniideration,  and  the  party  t<rbe  aA 
honed  creditor  or  mortg^ee,  yet  not  -giving 
him  aigr  preference  to  other  Creditors,  becaiife 
he  has  not  given  notice  to  ^the  creditors,  by 
having  that  delivery  made  to  whick  he  wias 
intitled.  In  fuch  cafe,  therefore,  the  r^ut^d 
ownerftiip  he  thereby  gives  to  the  bankrupt, 
is  made,  by  this  ftatute,  the  r6al  owneflhlp 
in  him  (the  bankrupt)  for  the  benefit  of  ^bis 
creditors;  in  which  refpect  the  ftatute  ope- 
rates in  the  fame  manner  as  the  regiftering 
acts,  whereby  the  perfon  omitting  to  regiftcr, 
lofes  the  benefit  of  the  conveyance  by  not  giving 
notice,  arifing  from  his  own  plain  neglect. 
The  vendee,  whether  abfolute  or  conditional, 
T^  not,  under  the  ftatute  of  James^  (o  ioShit 

the 


THIK6    MORTGAGED,   &C.  59 

tiie  vendor,  who  lias  made  the  conveyance,  to 
continue  in  the  poffeffion  there  defcribed;  which 
direction  in  this  act  of  parUament  is  as  neceifary 
to  be  followed  as  the  dire(5tions  in  cafes  of  thoi 
r^iftering  ads.  And  accordingly  Lord  Cow-- 
pevy  (1)  in  delivering  his  judgment  in  the  cafe 
of  Bucknal  and  Roifioriy  obferved,  that,  in 
the  cafe  of  a  bankrupt,  fuch  keeping  pofTeflioxi 
after  a  fale,  as  was  then  in  quefUon  and  held 
valid,  would  have  made  the  fale  void  againfl 
creditors.  Which  diftindkion  was  afErmed  by 
the  judges  and  chancellor  in  the  cafe  of  Sj/aQ 
amd  Rowles.  {k) 

I  come  now  to  the  fecond  fubjeft  under  the 
pcefent  head  of  enquiry,  viz.  the  applica- 
bility of  the  cafes,  and  reafoning  upon  th^ 
retaining  pofleffion  of  perfonal  things  after  a 
conditional  fale^  to  the  inflance  of  pofleflion 
retained  of  the  title-deeds  after  a  like  fale  of 
resd  things. 

And,  in  refpe&  to  tliis  queftioA,  it  is  ma* 
terial  to  obferve,  ifi  the  firft  place,  that  the 
ftatute  of  the  27th  Eliz.  c.  4.  confifts  of  a 
variety  of  claufes  direded  to  different  pur*- 
pofes,  of  which  the  firft  daufe  only  is  materia} 

to 
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to  the  point  in  difcuffion.  This  daufe  pro* 
▼ides,  *'  that  every  conveyance,  charge,  in* 
cumbrance,  and  limitation,  of  u£:  or  ufes  of» 
in,  or  out  of  any  lands,  tenements,  or  here- 
ditaments, made  to  defraud  any  purchafer  of 
the  fame,  in  fee,  in  tail,  for  life,  or  years, 
fliall,  33  ag^unft  fuch  purchafer  only,  and  every 
4>ther  perfon  lawfully  claiming  from,  by,  or 
under  him,  be  utterly  void,  the  {aid  purchafer 
"having  obtained  the  fame  for  money,  or  fomc 
-^yther  good  conlideration.'' 

This  claufe,  in  the  frame  of  it,  fubflantially 
purfues  the  firft  claufe  in  the  flatute  of  the 
xjth  Eliz.  c.  5,  only  ordaming  and  enacting, 
that  conveyances,  made  for  fraudulent  pur* 
poies,  (hall  be  void  in  refpect  of  ^hird  peifons, 
.  without  pointing  out  any  particular  circum* 
fiances,  which  (ball  be  deemed  fraudulent. 
Therefore,  under  this  ftatute,  as  under  the 
other,  the  queflion  of  what  (hall  be  fraudulent 
or  not,  within  this  claufe,  is  left  to  condruction 
of  law  upon  the  &cts* 

By  conflruction  of  law  on  the  13  th  of  Eliz. 
we  have  feen,  thait  the  retaining  pofleffion  of 
perfonal  things,  contrary  to  the  import  of  a 
written  contract^  by  which  the  int^reft  therein 
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h  parted  with,  abfolutely  or  conditionally,  1$ 
fraudulent. — ^Why  ? — Becaufe^  the  fubfifting 
cohtraA  and  the  appearance  are  at  variance  i 
the  greateft  badge  of  ownerfhip,  the  pofTeflion, 
being  there  where  the  fub dance  is  not  to  be 
found.  The  retaining  of  title-deeds,  after  ^ 
conditional  faie  or  mortgage  of  the  eftates  to 
which  tbey^  fetate,  has  the  fame  effect. 

The  title-dteds  wet  i&  to  real  things,  what 
the  j^fiei&Qft  is  as  to  p^ibnal  things ;  and  no 
nian  can,  by  the  utmoit  prudence,  defend 
bimfelf  from  impofition  in  real  contracts,  un- 
le(s  he  is  fecure  in  taking  the  title  deeds;  then 
the  mifchief  ^ffitnibtes  $  fo  by  analogy  ought 
the  legal,  conclufion.  We  are  to~  recollect, 
thaty.  in  the  cafes  of  perfonal  property,  the 
foundation  upon  which  the  prior  contract  ia 
iroidy  is  not  updn  the  ground  that,  as  between 
the  parties,  delivery  of  pofleffion  is  of  the  eflence ' 
of  the  contract  >  if  that  were  the  ground,  the 
l^rmciple  would  iM3t  ipply  to  refd  efiates,  becaufe 
the  contnK:t  reelecting  them  is  generally  effec« 
tuftted  by  the  operation  of  the  statute  of  ufes, 
wbkh  changes  the  ownerfbip  by  a  transfer  of  the 
pofleffion  ift  Uw,  without  any  actual  change 
of  pofleiSon ;  but  the  principle  being  indepen- 

ibnt  of  the  form  of  contracting^  and  t^pplyi^ 

merely 


■ftc  POSSESSION    OF 

merely  to  the  effect  of  a  contract  on  third 
perfons,  where  this  circumftance  is  neglected 
or  omitted^  it  is  fimply  a  queflion,  as  to  the 
avoidance  of  a  contract  formal  and  valid,  a& 
between  the  parties,  though  vicious  and  frau* 
dulent  as  to  third  perfons. 

The  cafe  of  Stone  ;ind  Grubhaniy  (/)  though 
arifing  upon  a  leafe,  contains  fome  obferva* 
tions  of  Sir  Edzv,  Coke^  which  appear,  to  me, 
to  go  a  great  way  in  fupport  of  the  jm^fir 
tion,  that  tofuffer  deeds  to  be  retained  in  fuch 
cafes  is  fraudulent. 

In  that  cafe  one  had  made  a  gift  of  all  gpods 
and  chatties,  real  and  perfonal,  remaining  and 
being  about  his  capital  mefluage,  or  elfewhere, 
.within  the  realm  of  England ^  and  a  leafe  for 
a  year  (part  of  the  grantor's,  property)  having 
been  held  to  pafs  by  thefe  words,  it  was  then 
moved,  that  notwithftanding  this  gift  fo  made» 
yet  the  owner  dill  continued  the  pofleffioiu 
and  fo  it  was  fraudulent.  And,  as  to  this. 
Coke  faid,  if  a  man  do  mortgage  his  land,  and 
yet  ftiU  continues  his  pofleflion,  no  difleifin  i% 
wrought  by  this^  if  it  were  an  abfolute  con-* 

(I)  Stone  4f.  Gruhham.  2.  Balft.  22^. 
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vcyaoce,  -  and  a  continuance  in  pofieflion  afcer- 
wards>:tbts  fliould  be  adjudged,  in  law,  to  be 
fraudulent,    for  this  hath  the  face  of  fraud; 
but  otherwife  itis,  as  it  is  here,  in  this  cafe^ 
where  the  conveyance  was  only  conditional,  as 
upon  payment  of  money,    there  the   intereft 
does  not  pafs  abfolutely,  but  upon  a  future 
condition ;  for  the  gift  was  befbre  upon  con- 
dition of  the  payment  of  fuch  a  fum  by  the 
owner.  ♦   As  to  the  fraud,  dolofus  verfatur  m 
umver/alibus  *j    but  when    the    conveyance  is 
conditional,  continuance  in  poifeflion  after  this 
(hall  not,  in  the  judgment  of  the  law,  be  faid 
to  be  fraudulent,  and  this  is  very  clear ;  and 
the  whole  court  agreed  therein.     It  was  then 
demanded   (by  reafon  of  an  objeftion  made) 
>in  whofe  cuftody  theleafe  was,  after  the  gift  ?  It 
was  anfwered,  and  fo  proved,  that  the  fame  wa« 
always  after  in  the  cuftody  of  him  to  whom  the 
gift  was  made :  Cok  e.   If  the  fame  had  after- 
wards continued  in  the  cuftody  of  him  tohp 
^ade  the  giftj   it  would  have  been   clea'ffj 
fraudulent. 

It  is  remarkable,  upon  this  cafe,  that  Coke^ 
when  fpeaking  upon  fuch  circumftances  as  are 
fraudulent  in  the  above  cafes,  makes  his  obier- 
rations,  indifcrimidately,  upon  a  mortgage  of 
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hnd,  and  a  mortgage  of  a  leaie^  and  as  iitl 
4^bfervations  upon  ati  ahCblute  or  conditioQal 
fale  of  lands  are  zppixcMt  to  a  leafe,  fo  (eem 
his  obfervations  upon  retaining  a  laafe,  after  a 
mortgage,  to  be,  to  the  retaining  tlie  title* 
deeds  to  freehold .  lands  after  a  iale.  A  terni 
for  years  is  held  by  a  leaie,  a  &e  iimple  b  held 
by  the  title-deeds.  The  pofleffion  of  the  deeds 
is,  in  both  cafes,  the  evidence  of  the  title. 
The  fujffering  the  retention  of  the  title-deeds 
in  both  cafes,  when  the  ownerflrip  is  incum* 
bered  or  charged^  enables  the  hanging  out 
£d{e  colours ;  it,  therefore,  is  fraudulent  in 
refpeft  of  thofe  who  are  drawn  in  by  faUe  a{>- 
pearances»  > 

But  there  is  one  ftriking  diftinftbn  between 
the  cafe  of  goods,  and  that  of  title-deeds,  left 
in  pofleffion  of  the  owner,  after  an  abfolute  or 
conditional  iale  \  arifing  from  the  circumftance^ 
that  in  the  former  cafe  fuch  pofleffion  can 
never  be  retained,  but  with  the  knowledge  ^ 
the  vendee ;  whereas  in  the  latter  cafe  maojr 
inftances  may  occur,  in  which  there  may  be 
every  jreafon  for  the  vendee  to  prefume,  that 
the  title-deeds  were  not  in  the  pofifejfion  of  the 
vendor.  This  circumftance  will  neceflarily  in* 
4wt  an  exception  of  all  fuch  cafe$  (amongft 

I  others) 


t^ev)  k^  wlMch  the  perfoa  irom  whom  an  efiate 
tOfiVts  is  to  be  prefumed^  froip  the  natwe  of 
}m  ii^tp^y  oot  to  poifefs  the  title-deeds  to  the 
eiUtfi  p^  of  which  l^is  intereft  arifes. 

Tbore^brei  if  the  mortgage  be  of  a  reverfion^' 
ther^  is  oo  fcsSou  to  poftpone  the  mortgage 
upon  the  m^e  abftind  faft  of  his  not  having 
required  or  procured  the  title-deeds  and  writt 
iog^i  becaufe  in  fuch  cafes,  the  title-deeds 
fmd  writings  do  40t  properly  belong  to  the 
leverfioner,  nor  has  he^  genemlly  fpeaking,  any 
means  by  whicii  he  can  procure  them,  if  re- 
lufed  by  the  tenant  for  Jife>  or  poflcflbr  of  the 
fWticul^  cilate. 


This  qu^ion  was  agitated  in  equity,  before 
Idxd  TAurlaWi  ip  the  cafe  of  Tourlc  againft 
Uand^  whi$:^h  w^s  ^  follows  {71).  R  being,  ^s  fup* 
ipo&dt  rattled  ^<kr  the  will  of  his  father  to 
%  TMOjainder  in  fee  {but  in  fa<5t  only  to  a  re- 
mainder ifk  tail  expectant  on  ike  death  of  his 
fnfiitker)  in  pertfun  freehold  edates,  conveyed 
jiiji  Tfi9^oi^  and  remainder,  expeAant^  on  the 
Aeath  ofvhis  mother,  to  A  in  fee,  by  way  of 
mortgage*  At  the  tinae  of  making  the  mort- 
0igej  the  .deeds  and  W];itings  w^sre  in  the  hand^ 

t       (»)  Toiirle  <i/*  Rand,  2  Brown  Rep«  Chan.  650. 
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of  a  collateral  relation,   but  A^s  atft>rney  vnH 
informed  by  the  mortgagor,  that  they  were  in 
the  poffeffion  of  the  mother,  who  would,  not 
confent  to  part  with  them,  flie  being  then  in 
pofleflion    of   the  eftate    as   tenant    for    life, 
which  (he  continued  until  the   time  of   her 
death.     Immediately  after  herdeceafe,  A^s  at- 
torney applied  to  /?,  for  the  pofleflion  of  the 
title-deeds,  to  which  R's  general  anfwer  was, 
that  he  would  fend  them  in  a  day  or  two,  or 
to  that  effeft.     Shortly  afterwards,   -R,  being 
then  tenant  in  tail  in  pofleflion  (but  fuppofing 
himfelf  tenant  in  fee  of  the  above  eflate,  and 
being  alfo  poflefled  of  a  leafehold  eftate)  mort- 
gaged both  eflates  to  T.     At  the  time  when 
the  latter  mortgage  was  made,    all  the  title- 
deeds,   relating  to  the  eflates,   were  delivered 
to  Ts  attorney,  and  continued  in  7^s  poffef* 
Con.     Some  time  afterwards  T  filed   his  bill 
to  foreclofe  the  mortgaged  premifes,  and  among 
other  things,    charged   that  A  ought   not  to 
have  permitted  the  title-deeds  and  writings  to 
have  remained  in  the  hands  of  R^  that  he  left 
them  in  his  hands  for  the  purpofe  of  rCnabling 
him  to  raife  more  money  on  the  fecufity  of  the 
premifes,  and  that  the  fame  was  a  fraud  on  71 
and  that  therefore  A  ought  to  be  cxxnpelled  to 
redeem  TTs,  mortgage,  or  ought  to  be  debarred 

of 


of  any  intereft^  which  he  might  l^ave  in  (he 
premifes,  till  7^^  mortgage  (hould  be  fatisfied 
It  was  contended  on  the  part  of  T,  that,  where 
a  prior  mortgagee  leaves  the  title-deeds  in  the 
pofleflion  x>f  the  mortgagor,  it  is  a  fraud  upon 
the  iecond  mortgagee,  as  he  is  induced,  by 
the  title  appearing  on  the  deeds,  to  lend  his 
poney ;  that  the  fecond  mortgagee  therefore 
having  the  deeds  (hould  be  preferred.  But 
Lord  ThurloWj  Chan,  faid,  that  he  did  not 
conceive  that  a  firfl:  mortgsigee,  not  taking  the 
deeds,  was  aloTie  fufficient  to  poftpone  him; 
if  it  were  fo,  there  could  be  no  fuch  thing  as 
a  mortgage  of  a  reveriSon.  In  that  cafcy  the 
#etds  being  in  the  hands  of  tenant  for  life,  is 
not  fufficient  to  turn  him  round.  The  firft 
cafes  where  the  prior  mortgage  v^as  poftponed, 
were  cafes  of  fraud,  then  the  fame  was  done 
in  cafes  of  grofs  negligence.  Here  was  no 
laches  \  the  mortgagee  could  not  compel  the 
tenant  for  life  to  give  up  the  deeds :  though  a 
dowrefs,  upon  a  confirmation  of  her  title, 
might  be  compelled,  the  tenant  for  life  CQuId 
not,  although,  after  her  deceafe,  he  might  have 
filed  a  bill.  But  that  was  not  fufficient  tQ 
chaige  the*  mortgagee. 

Tfie  reafohlng  of  Lord  Thurloxo  on  this  cafe, 
appean  to  me  to  be  equally  applicable  to  any 

Fa  objec- 
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objeAion  to  a  ^mortgage  fo  ciTcrnnftanced^ 
founded  upon  the  ftatute,  the  effcft  of  which 
we  are  now  dtfcuf&ng. 

1  have  not  met  with  any  cafe  ((?),  tn  which 
the  abftraft  queftion,  whether  the  circum- 
ftance  of  Suffering  the  mortgagor  to  retain  the 
title-deeds  is  fraudulent  under  the  ftatute  of 
the  27th  £//z.  has  been  agitated  either  in  a 
court  of  law,  or  a  court  of  equity ;  but  in  the 
cafe  of  Goodtitle  againft  Morgan^  Mr.  Juflice 
Buller  confiders  it  "  as  an  eflablilQied  rule,  in 
a  court  of  equity,  that  a  fecond  mortgagee 
who  has  the  title-deeds,  without  notice  of  any 
prior  incumbrance^  (hall  be  preferred  ;  becauil^ 
if  a  mortgagee  lends  money  upon  mortgage, 
without  taking  the  title-deeds^  he  enables  the 
mortgagor  to  commit  a  fraOd.  If  this  has  be- 
come a  rule  of  property  in  a  court  of  equity 
(fays  the  learned  Judge)  it  ought  to  be  adopted 
m  a  court  of  law.'* 

But  unlelV  the  propofition,  that  fuflfering  the 
title-deeds  to  be  retained  by  a  mortgagor, 
'where  he  has  fuch  an  eflate  sts  entitles  him  to 
hold  them,  is  fraudulent,  can  be  fupported 
upon  the  principle  that  it  is  fo  at  law,  on  the 

(c)  Vid.  1  Durnf.  and  Ead^s  T«rm  Rep.  75$. 
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iftif  conftru<%k>n  of  the  27th  Eliz.  it  appears^ 
QOt  to  be  teoable  upon  the  ground  of  trans- 
{erring  the  notions  of  courts  of  equity  on  that 
(ubjed):  to  courts  of  law  i  becaufe,  aU  the  cafes 
upon  that  iubjei^  which  1  have  yet  been  ab]^ 
to  meet  with  in  courts  of  equity^  feem^  to  me, 
to  ftand  upon  other  ^ound,  namely,  that  of 
firaud>  exprefs  or  implied,  which  has  brought 
them  within  the  peculiar  jurirdi<%ion  of  thofe 
courts^  They  have  been  dtber  cafes  of  com- 
bination;  as,  if  a  man  makes  ^  moi^tgage,  and 
afterwards  mortg^es  the  iame  dilate  to  ano- 
ther, and  the  firft  mortgagee  is  in  a  combina. 
tion  to  induce  the  fecond  mortgagee  to  lend 
his  money ;  or  they  have  he^n  cafe$  of  impo- 
fition;  asy  wher^  a  fir(l  mortgagee  has  flood 
by  and  feen  another  knding  money  ofi  the  iame 
^ftate,  without  giving  him  notice  of  his  firft 
mortgf^. — ^Thefe  are  cafes  of  fraud,  which 
will  indifputably  occafion  the  parties  engaged 
therein,  to  lofe  their  priority  in  equity;  but 
thofe  courts  af^ear  not  to  have  jgone,  as  yet^ 
any  farther. 

But,  althoug  fa  the  cafes  hitherto  decide4  ii^ 
^uity,  appear  to  me  not  to  warrant  the  poll- 
ution in  the  extent  put  by  Mr.  Juftice  Buller^ 
m  the  la^-mentioned  cafe,  yet,  feveral  of  them 
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go  far  enough  to  fhew,  that  courts  of  equity 
have  thrown  the  onus  on  the  negle£tful  perfon^ 
and  obliged  him  to  account  for  his  not  having 
the  pofleffion  of  the  deeds,  and  to  difcharge 
himfelf  from  the  imputation  of  fraud  from  that 
circumftance.     In  the  cafe  of  Head  and  Eger-- 
ton  (p)j  S  made  a  mortgage  of  lands  to  H^ 
»who,  placing  a  great  confidence  in  him,  lent 
the  money,    taking  his  word  that  he  would 
deliver  him  the  title-deeds,  the  mortgage  be- 
ihg  executed  in  London^   and  ho  pretending 
the  title-deeds  were  in  the  country.      After- 
wards S  borrowed  2000I.  of  £,  on  a  mortgage 
of  the  fame  lands,  at  the  fame  time  producing 
and  delivering  to  him  all  his  title-deeds,  which 
were  perufed,    and  approved  by  his  counfek 
Then  H  exhibited  a  bill  to  fore-clofe  £,  and 
to  compel  him  to  difcovcr  the  title-deeds  rc-» 
lating  to  the  premifes,  and  to  have  them  de- 
livered up  to  him,    infifling  upon  them,    as 
owner  of  the  land.    E  pleaded  the  mortgage 
made  to  him,  and  that  he  had  no  notice  of  thq 
prior  mortgage  to  Hy   and  infilled,   that  the 
court  ought  not  to  aid  H^  and  take  the  title- 
deeds  from  him,  without  ordering  him  to  be 
paid  his  mortgage  money;  and  fo  it  was  dq^ 

CiJ  Head  V.  Egcrton,  3  P.  Will.  «8a 
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creed  by  the  Chancellor.  Now^  although  in 
in  this  cafe,  H  had  been,  in  fome  xneafure, 
accefTary  in  drawing  in  E  to  lend  his  money, 
by  permitting  S^  the  qiortgagor,  to  keep  the 
title-deeds  in  his  pofleffion,  the  delivery  of 
which  //  ought  to  have  infifted  upon  when  he 
took  the  mortgage,  yet,  it  clearly  appeared, 
that  this  deeds  were  not  retained  fraudulently ; 
£or  there  was  a  caufe  afligned,  namely,  that 
they  were  then  in  the  country,  and  the  mort- 
gagor ilipulated  Xhat  they  (bouJd  be  der 
Hycred, 

Again^  in  the  cafe  of  Peter  and  Itujtll(q)^ 
where  A  being  affignee  of  the  mortgage  of  a 
leafehold  eftate  belonging  to  G^  and  having 
the  leafe  in  his  cuftody,  G  afterwards  propofed 
Xp  borrow  a  further  fum  of  -B,  on  a  mortgage 
of  part  of  the  fame  cftat^ ;  ^nd  jthe  attorney 
for  B  defiring  to  fee  the  original  leafe,  G  told 
him,  that  he  had  it  not  by  him,  but,  that 
his  lawyer  kept  all  hi3  writi/igs  for  hiip>  4s  not 
thinking  it  fafe  to  keep  them  in  his  Qwn  houfe, 
where  all  forts  of  company  reformed .  Then  G 
applied  to  A^  telling  him,  that  he  was  about 
agreeing  with  a  perfon  for  re-building  part  of 

<f)  Peter  0/.  RnflelU  I  £q.  Ca.  Abr.  321.  GUb.  Eq.  H^p* 
1^2.  2  Vem,  276t 
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the  premires,  at  fo  much  a  foot  fqulre,  which' 
would  better  his  fecurity,  and  defircd  him  to 
let  him  have  the  original  leafe,  that  he  might 
fee  the  dimenfions  of  the  houfe ;  A  would  not 
truft  O  with  the  leafe  in  his  own  power,  but 
went  home  with  him,  and,  ^fter  he  had  beei^ 
"there  fome  time,  G  ftnt  for  B  and  his  attor- 
ney, telling  then},  he  had  now  the  original 
leafe,  which  they  might  fee;  and  upon  their 
coming  to  his  houfe,  G  went  into  the  roon; 
where  A  was,  and  defired  hitn  to  let  him  have 
the  leafe,  to  (hew  the  perfon  he  had  men* 
tioned,  for  that  he  was  now  in  the  houfe. 
Accordingly,  J  let  him  have  the  leafe,  whicl^ 
he  carried  to  5,  who,  being  fatisfied  thcr?r 
with,  lent  him  the  money,  and  took  a  mort*^ 
gage  of  part  of  the  premifes,  infifking  at  the 
fame  time  to  have  the  principal  leafe  delivere4 
to  him.  But  G  urging,  that  it  concerne4 
inuch  more  than  what  B  had^  in  mortgage^ 
fi^id,  he  could  not  part  vfith  it.  B  permitte4 
Jpim  to  keep  it,  and  he,  thereupon,  in  an 
hour's  time,  delivered  it  again  to  Jj  without 
acquainting  him  with  what  hp  had  done  ;  and 
A  fwore  exprefsly,  in  his  anfw.er,  that  he  had 
no  notice  of  this  tranfadtion,  or  of  B's  mort- 
gage. Afterwards  ^£  lent  G  a  farther  fum  of 
n.pney,  and  he  prevailed  on  A  to  let  him  havf 


Ibe  leafe  a  feicond  tkne ;  bnt  A  difi  not  know- 
Ac  occafion  for  it.  Then  G  ^led,  and  A 
brought  his  ejednoent  ajid  recoviqDpd ;  after 
which,  a  bill  was  filed  by  JB  to  hate  ^s  mort^ 
gage  poftponed,  upon  the  ground,  that  it  wa$ 
a  fMniftA  fnuod  in  (?,  and  that  A  was  privy  to 
;t«  But  this  was  denied,  becaufe  there  was  to 
manner  of  proof,  that  A  knew  any  thi^g^  of 
^s  lending  this  money,  and  if  there  had,  yet 
B  appeared  gi* ilty  of  fo  much  a  grofier  negleifty 
that  he  ought  not  to  prevail ;  for  A  intrufted 
Q  with  bis  original  leai^  but  for  a  very  litdt^ 
while;  but  B  tock  his  word,  that  he  could 
not  part  with  it^  and  left  it  wholly  in  his 
power  to  go  on  in  defi^ding  whom  elie  he 
lAofe:  Beiides,  it  appeared,  that  A  was  im^ 
pdfei  upon  by  6 ;  for  he  parted  with  the  leafir 
fcmly  to  better  his  own  fecurity,  and  had  the 
moft  fpecious  pretence  that  could  be  for  it;^ 
;ind,  therefore,  it  could  not,  without  manifeil 
proof,  be  objeded  to  him,  that  he  let  G  have 
his  leafe  to  ihew  B^  or  with  a  defign  to  dr^w 
|n  ^  (o  lend  his  moneyr 

But  although  a  court  of  equity  has  not  au« 
thority,  on  the  ground  of  its  own  peculiar 
jurifdictiony  to  poftpone  a  mortgagee  on  the 
fn^r^   &6t   of  the  mortgagee's  accepting  the  ^ 

2  mort* 
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mortgage, ^without  calling  for  the  title-deeds, 
or  being  fatisfied  with  a  reafonable  excufe  for 
their  non-produ£kion,  where  all  other  circum- 
ftances  ftand  indifferent,   and  the  legal  eftate 
is  vefted  in  fuch  mortgagee  by  force  of  the 
inflrument  of  conveyance;    becaufe,   in  fuch 
cafe,    there  wants  equitable  fads,    on   whiqh 
fuch  court  may  found  a  jurifdidiom  without 
the  exiftence   of  which   circumftanl^es,    the 
legal  maxim  that  aquitas  fequitur  legem  pre- 
dominates,   yet  wherever  the  claimants  fland 
upon  equitable  foundations  only,  there  the  bare 
circumftances  of  the  one  claimant  having  neg- 
Jefted  to  take  in  the  title-deeds,   and  of  the 
other  having  ufed  that  precaution,  and  pofl^f^  ' 
£ng  them,  are  fufEcient  to  give  him  a  fuperior 
equity,  by  reaibn  of  his  fpecific  lien^  all  other 
things^  being  equ^J ;  which  (hews,  that,  in  the 
fcrmer  cafe,   courts   of  equity  have  withheld 
their'  arm,    not  becaufe  the    principles  upon 
which  they  act,  having  jurifdiction,  would  not 
go  all  the  length  required,  but  becaufe  they 
were  deficient  in  point  of  jurifdiction ;  the  ab<r 
firact  fact  of  the  mortgagee  not  taking  the 
title  deeds,  not  furnifliing  ground  to  impute 
to  him  fraud,  deceit,  or  fuch  grofs  negligence^ 
as  fumifhes  an  inference  of  frauds  in  the  abfenc^ 
of  which  fuch  courts  are  incapable  of  actings      < 

^     ..  The 
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The  cafe  of  Stanhope  and  the  Earl  of  Ver^ 
nei/y  before  Lord  Northington  in  chao.  /»(y 
a  7^  1761,  appears  to  me  to  warrant  the  above' 
obfervations  (r).    The  cafe  there  was,  that  S 
being  feized  in  fee  of  certain  e{l:ates,   fubject 
to  an  oiltftanding  term  of  years  in  R  and  £, 
by  indenture  of  leafe  and  releafe,  dated  the  4th 
and  5th  days  oi  June  1732,  conveyed  them  to 
D  and  her  heirs,  for  fecuring  the  payment  of 
I  cool,   and  intereft,   and  covenanted  to  pro- 
duce the  deeds  refpecting  the  term  for  years. 
Afterwards  R  and  E  aiSgned  the  term  to  other 
truflees,  in  truil  for  Sj  his  heirs  and  afligns ;  ^ 
and  then  S\  by  indenture,  dated  the  19th  of 
December y    1732,    conveyed  the  fame  eftatcs 
to  JST,  by  way  of  mortgage,  for  fecuring  to  her 
3000I.    and  intereft,    with  a  declaration  that 
the  truftees  of  the  term  fliould  ftand  pofiefred 
of  the  term  in  truft  for  her,   and  the  deeds 
refpecting  it  were  delivered  to  her,  and  neither 
flie  nor  the  truflees  had  notice  of  the  mortgage 
to  D.    Afterwards  D  brought  an  ejectment ; 
Vj    who  claimed  under  Ny  defended  it,  and 
fct  up  the  term  with  a  declaration  of  the  trufl 
of  it  in  favour  of  N\  upon  this,  D  brought 
her  bill  in  equity.     The  queftion  was,  which 
• 

(r)  Stanhope  v.  Vcrney*  nfid*  Co.  Lit.  lad  edit.  293.  i* 
iiiaote* 

(hould 
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fiiould  be  prefened?  D^  who  had  the  firft 
dedantion  c^  the  truft  of  the  term»  or  V^  who 
liad  the  fubfeqnent  declaration  of  the  truft« 
but  had  the  cuftody  c^  the  deed.  Loid  JVar- 
thington  held>  that  a  declantioa  iA  truft  in 
fiivour  of  an  incumbrancery  was  tantamount  to 
an  actual  afflgnment,  unlefi  a  fubfeqnent  in^ 
cumbrancer,  bona  fide^  and  without  notice, 
procured  an  affignment }  and  that  the  cuftody 
of  the  deeds  reipecting  the  term,  with  a  de« 
daration  of  the  truft  of  it,  in  &vour  of  a  fecoad 
incumbrancer,  was  equivalent  (s)  to  an  actual 
afiignmentf  and  thertfore  gave  him  an  ad« 
vantage  over  the  firft  incumbrancer,  isbkh 
equity  would  not  take  from  him« 

.Upon  the  whole,  therefcnre,  the  queftioit 
items  ftill  open  upon  the  conftruction  of  th^ 
ftatute  of  the  lytfa  Elizabeth^  whether,  under 
that  ftatute,  fufferiog  the  title-deeds  to  be 
retained,  contrary  to  the  import  of  the  deed 
ci  contract,  where  the  lame  cannot  be  ac- 
counted  fojr  on  good  grounds,  is  not  firau« 
dulent  as  to  purchafers;  and  the  prcx:edure 
of  courts  of  equity  on  cafes  of  that  fort  feems 
favourable  to  this  conftruction  s^ainft  the  tit}$ 
id  the  firft  mortgagee  fo  circmnftancedt 

• 

(/)  T^t  b  in  equicy» 
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CAP.  III. 


QF  WHAT  IS  MECBSSART  TO  CONSTITUTED 
MORTGAGE   OF   LAKDS^  &C. 


MfeaoK 


JL  O  conftitute  a  valid  mortgage,  there  mtift 
be  a  mortgagor,  who  muft  be  a  periba 
dipable  of  granting,  convey ii^  or  afligning  the 
land  or  thing  mortgaged,  and  not  difabled  by 
any  legal  or  natural  impediment.  A  mortgagee, 
who  muft  be  a  perfon  capable  of  a  grant,  con* 
veyance,  or  aflignment  to  him,  and  not  dif- 
iibfed  to  receive  the  lands  or  things  grantable 
or  affignable :  And  a  thing  mortgaged,  which 
muft  be  granted  or  afligned  in  that  order  and 
ittanner  which  the  law  requires* 

An  affignment  of  rents  and  profits  amounts 
.%>  an  equitable  Hen,  and  wo^Id  entitle  the 

affi^nec 
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affigoee  to  come  into  equity,  and  infift  upon  a 
mortgage.  An  aflignment  of  a  debt  alone  *b 
fufiicient  (or  that  purpore.(j) 

(a)  Ex  parte  Wills,  i   Vez.  jua.  i6a. 


CAP. 
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CAP.  IV. 


OP  The  mortgagor. 


■r* 


x\S  to  the  mortgagor,  it  may  be  obferved, 
that  whoever  is  difabled  by  the  common 
law  to  take  land,  is  alfo  difabled  to  make  a 
mortgage  of  it ;  and  alfo  many  perfons,  who 
have  capacity  to  take  lands,  have,  no  ability  to 
mortgage  them ;  as  men  attainted  of  treafon, 
felony,  or  in  a  pramunirCj  aliens  born,  ideots, 
madmen,  men  blind,  deaf,  and  dumb,  from 
their  nativity,  femmes  coverts^  infants,  men 
under  durejcy  SHc.  for  conveyances  made  by 
peribns  under  t-hefe  difabilities,  may  be  avoided. 

Bat  every  perfon  who  has  an  cftatc  in  fee* 
fimple  in  lands,  tenements,  or  hereditament!, 
whether  the  fame  be  legal  or  equitable,  not  af« 
fetfted  with  aiiy  incapacities  above  aliuded  to, 

itiay 
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may  be  a  mortgagor,   and  may  pledge  (ucH 
cftate^  to  the  utmoft  extent  of  that  inteieft. 

And  (bme  peribns  alio,  who  have  bqt  a 
qualified  interefl  in  lands,  tenements,  or  here* 
ditaments,  may  be  mortgagors — as  tenants  in 
tail,  for  life,  for  long  terms,  or  the  like. 

And  if  tenant  in  tsul  mortgage  lands,  the 
court  of  chancery  will  ultimately  compel  him 
to  fuffer  a  recovery,  that  being  necefianly  inci- 
dental to  his  making  a  good  title. 

But  where  the  mortgagee  brought  his  bill 
ag^inft  the  mortgagor(a)  to  compel  hiQi,  as  te« 
nant  in  tail,  to  make  a  good  title  by  fu&ring.^ 
recovery,  it  was  (aid  that  the  court  of  chancery 
would  not  point  out  what  title  the  mortgagor 
ihould  make,  but  would  decree  him  to  make 
jfuch  title  to  the  mortgagee,  as  he  was  .capabL^ 
pf  doing ;  ai)d  accordingly,  that  court  direjfl:e4 
a  good  title  to  be  made  by  the  defendant  to 
the  plaintiff* 

And,  in  fomc  inftances,  perfons  who  have  no 
beoeficial  intereii  in  lands  mortgaged,  may  bo;* 

{a)  Si^tton  *u,  Stone^  2  Atk.  loi* 

come 
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tdiiie  mortgagors,  by  virtue  of  a  power  or  the 
like. 

And  of  perfons  who  may  be  mortgagors,  al- 
though they  have  no  beneficial  interefl  in  the 
land,  &c;  mortgaged^  (bnie  are  irivefled  with 
that  capacity,  by  exprefs  authority  froni  thofe 
through  whom  they  derive  fach  power ;  others 
feceive  that  capacity^  as  involved  in  other  ca- 
pacities oi  a  more  enlarged  and  efficient  nature; 
and  others,  agaih,  are  clothed  with  that  capa- 
city by  inference  of  law  or  equity,  relulting 
from  the  evident  intention^  that  fuch  capacity 
Ihould  be  annexed  to  the  charader  of  the  per- 
fon  invefted  with  fuch  power,  the  objeft  fo^ 
Iprhich  fuch  intereft  was  ccwiferred,  not  being 
attainable  without  that  power  being  implied. 

Trufteesj  empowered  exprefsly  by  virtue  of 
fettlements,  deeds  of  trufl  for  difcharging  of 
debts,  and  the  like,  to  raife  money  by  mort- 
gage, £all  under  the  firft  clafs  of  mortgagors  lafi 
mentioned. 

Under  the  fecond  clafs  cjf  mortgagors,  laft 
alluded  to,  thofe  perfons  are  included,  who  are! 
invefted  with  the  powers  of  fale,  for  the  purpofe 
of  railing  money  for  payment  of  portions,  debts, 
&c.   For  a  power  to  fell  /or  filch  purpofts^ 

G  implies 
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implies  a  power  to  mortgage,  (6)  which  is  ^ 
conditional  fale^ 

The  third  clafs  above-mentioned,  compre- 
hends truftees  upon  truft  to  raife  money  out  of 
the  renls  and  profits  of  lands  for  meritorious 
purpofes,  or  within  a  limited  time.  Such  per- 
fons,  when  fo  intruded,  (c)  unlefs  there  be 
words  to  reftrain  the  meaning  of  the  terms 
rents  and  profits,  and  confine  them  to  the  re- 
ceipts of  rents  and  profits  as  they  accrue  [d) 
(as  if  the  truft  be  exprefsly  to  pay  debts  and 
legacies  or  portions,  out  of  the  annual  Tents  and 
profits)  are,  on  an  equitable  conftruftion  of  the 
fettlements  by  which  they  are  conftituted  truf- 
tees, confidered  by  the  liberal  conftruftion  of  ' 
thefe  words,  (the  land,  and  the  profits  of  the 
land,  being  the  fame  thing  at  law)  (^)  as  in- 
vefted  thereby  with  a  power  of  raifing  it  by 
anticipation,  as, by  felling,  and  confequently 
mortgaging ;  thefe  being  the  only  Ineans  by 
which  the  trufts,  they  were  conftituted  to  per- 

(h)  3  P.  Will.  9. 

(f)  Mills  V,  Banks,  3  P.  Will.  1.  i  Chan.  Ca.  176. 
Pre.  Chan.  395,  396. 

{ii)  An  heir,  as  well  as  the  children  portioned,  may 
infift  upon  a  fale.  2  Vern.  421.  Vid  Okeden  v,  Okeden. 
I  Atk.  550. 

(<•)  Co.  Litt.  46. 

form. 
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forni,  can  be  effeftively  fulfilled.  This,  there- 
fore, is  a  conftrudlion,  ttiade  in  order  to  effec- 
tuate, fubftantially,  the  end  and  intention  of 
the  parties,  which  intention  ought  always  to 
guide  us  in  expounding  inftnlments  cohftituting 
trafts.  As  in  the  cafe  of  a  devife  of  lands  to 
truftees  oh  truft,  out  of  the  rents  and  profits  td 
pay  debts  and  legacies,  which,  in  th6  cafe  of  a 
will,  authorifes  the  truftees  to  fell,  (/)  and  confe- 
quently  to  mortgage  the  land  itfelf ;  or  in  the 
cafe  of  a  truft  created  to  pay  portions  out  of 
rents  and  profits  of  an  eftate  at  pressed  daysj 
and  within  a  period,  during  which  the  fame 
cannot  be  raifed  out  of  the  annual  profits,  (g), 
which  alfo  implies  a  power  of  fale  or  mortgage 
withiti  the  intention  of  the  truft,  A  truftee^ 
therefore,  in  either  of  thefe  predicaments,  may 
be  a  mortgagor ;  for  though  the  &n6k  and  na- 
tural meaning  of  the  word  profits^  as  oppofed 
to  land,  \%  annual  profits,  yet,  in  a  more  en- 
IsbTged  fenfe,  and  in  order  to  prevent  an  incon- 
venience, it  is  now  taken  in  fuch  cafes  to 
include  every  mode  by  which  land  may  be 
made  to  yield  profits,  out  of  which  money  fo 
charged  upon  it  may  be  taken,  and,  confe-* 
quently,    to  include  fale  or  mortgage.     And 

(/)  Lingon  V.  Foley.  2  Chan.  Ca.  265.  i  Vem.  104. 
{g)  Backhoofeor,  Middleton.  i  Chan.  Ca.  173. 

G  2  thid 
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this  conftrydion  has .  prevailed  ever  fince  tte 
lime  when  lord  Samers  prefided  ia  chancery. 

Here  two  points  obvioufly  dBTcr  theni&lve» 
for  our  confideration. 

Fird,  in  what  cafes  money,  charged  on  lands 
for  fuch  purpofes  as  thofe  to  which  we  have 
above  alluded,  may  be  raifed  by  mortgage. 

Secondly,  at  what  time  fuch  money  may  be 
raifed. 

Firft,  no  exprefi  mention  need  be  made  of  a 
fpecific  time,  to  bring  a  cafe  within  this  rule 
of  conftruftiony  as  it  is  fufficifent  if  enough  be 
feid  to  furnifli  the  court  with  a  reafonable 
ground,  to  fuggeft  the  period  which  muft  have 
been  intendeds 

Thus,  in  the  cafe  of  Tr afford  and  4/^tony  (A  J 
the  trull  of  a  term  of  99  years,  limited  after  an* 
eftate  for  life  to  hufband  and  wife  in  a  fettle^ 
ment,  was  declared  to  be,  that,  if  A.  the 
tenant  for  life,  fhould  die  without  iflue  male^ 

{h)  TrafFord  V.  Afliton.  i  P.  Will.  415.  Sir  Joh4 Talbot 
V.  Dake  of  Shrewibary.  Glib.  Rep.  £q.  89.  Chan.  Free. 
594.  Gibfon  *v,  Montfort.  i  Vez.  485,  Baines  v.  Dixon^ 
\  Vez,  41.  &  fee  \  Vcz.  94. 

and 


01?  Ynt  rtORTGAi50ft.  ?5 

and  fliould  leave  one  or  more  daughters,  then, 
the  tniftees  0iould,  out  of  the  rents  and  profits^ 
raife  8000/.  for  the  daughters  of  that  marriage, 
as  foon  as  coivoeniently  might  be,  without  limit- 
ing any  exprefs  time  when  the  portions  were 
payaWe.     Hulband  and  wife  were  both  dead, 
and   one  queftion   was,    whether  this   8000/. 
fliould    be  raifcd   othetwife   than  out  of  the 
yearly  rents  and  profits.     And,   it  was  held, 
that  it  fhould  be  raifcd  by  fale  or  mortgage* 
And  the  principal  reafon  was,  becaufe  the  Words 
projits  of  landSj  efpecially  when  to  pay  debts 
or  portions,  imfdied  any  i>rofits  thit  the  land 
would  yield  either  by  felling  or  mortgaging- 
And  it  was  faid,  that  here  was  a  certain  time 
named  for  payment  of  the  portions,  and  that 
implied,  though  not  exprefled,  viz.  they  were 
to  be  paid  as  foon  as  conveniently  might  be ; 
now,  that  was  prefently,  for  the  daughter  being 
twenty-one,  at  the  death  of  tenant  for  life,  and 
marriageable,  it  was  then  convenient.     And  it 
was  decreed,  that  the  portions  fliould  be  ^-aifed 
by  fale  or  mortgage^  as  fliould  be  agreed  by  the 
mafter  and  the  parties. 

And,  although  the  authorities  (z)   on  this 
head  of  equity,  confine  this  implication  of  a 

(/)  I  Atk.  550.  2  P.  Win.  669.  2  Vcm.  72. 669. 

G  3  powe^ 
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power  to  raife  profits  by  anticipation  on  mortt 
gages,  to  cafes  where  fome  particular  time  is 
mentioned  or  alluded  to  (as  in  the  lad  cafe) 
for  the  payment,  at  which  period  the  profits,  if 
taken  as  they  ordinarily  accrue,  will  not  efFeft 
the  purpofes  of  the  truft ;  and  certainly  courts 
have  laid  great  ftrefs  upon  that  cirgumftance, 
as  authorifing  them  to  enlarge  the  powfer  of  the 
truftees;  yet  the  principle,  it  feems  to  me, 
may  be  extended  farther,  viz.  to  all  c^fes  where 
the  intention  of  the  parties  and  purpofe  to  b^ 
eflfedted,  catinot  be  brought  about  within  a  rea- 
fonabJe  time,  unlefs  by  fuch  anticipation, 

Thus,  in  the  cafe  of  Stanhope  and  Thacker^ 
(A)  where  lands  were  conveyed  in  fettlement  to 
truftees  and  their  heirs,  to  the  ufe  of  A  for 
life,  then  to  B  for  life,  remainder  to  C,  their 
fon,  for  99  years,  remainder  to  hjs  intended 
wife  for  her  jointure,  remainder  to  the  firft  and 
other  fons  of  the  marriage  in  tail  male  fuccef-: 
lively,  remainder  to  the  daughter  and  daughters 
of  that  marriage,  and  the  heirs  of  their  bodies,, 
till  they  (hould,  out  of  the  rents,  iflues,  and 
profits  of  the  fame  premifes,  have  raifed  anc} 
received  the  fum  of  3000/.  ^Yith  remainder  over 
^fter  the  faid  fum  raifed.     The  court  having; 

(^)  Stanhope  1;,  Thacker.  Pre.  Chan.  435. 
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determined,  that  the  limitation  to  the  daugh- 
ters, was  but  a  fecurity  till  that  money  was 
raifed,  held  that  the  3000/.  being  to  be  raifed 
out  of  the  rentSy  iJfiieSj  Mid  pi^qfitSy  if  the 
ordinary  or  annual  rents  and  profits  of  the  lands 
would  not  raife  the  money  in  a  convenient  time 
to  anftcer  the  intent  of  the  fettlementy  which 
was  to  provide  portions  for  the  daughters,  the 
fame  might  be  decreed  in  a  court  of  equity  to 
be  raifed  by  a  fale  or  mortgage  thereof,  which 
were  the  extraordinary  profits  of  the  fame  lands ; 
for,  otherwife,  if  the  daughters  (hould  be  con- 
fined to  raife  the  3000/.  out  of  the  annual  rents 
and  profits  only,  they  would  be  eating  out  their 
portions,  and  might  never  have  any  fum  ade- 
quate to  the  provifion  intended  for  them. 

And  a  truft  created  by  will  for  payment  of 
debts,  (/)  whether  they  be  fimple  contraft,  or 
fpecialty  (for  as  to  the  truft  both  are  on  a  foot- 
ing, though  there  be  no  term  created  for  that 
purpofe)  gives,  in  a  court  of  equity,  incident- 
ally, authority  to  make  a  mortgage  or  fale^ 
becaufe,  the  eftate,  by  virtue  of  fuch  devife, 
becomes  a  truft,  and  fuch  court  having  jurif- 

(/)  Earl  of  Bath  v,  Bradford,  2  Vez.  ^%J.  Cook  <v, 
Parfons.    Pre.  Chan.  184, 
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diction  to  liquidate  it,    after  liqi^idation  caii 
give  intereft  for  the  debt. 

Then  the  debt,  being  a  grofs  fym  with  the 
intereft,  becomes  an  incumbrance,  suid  a  mort? 
gage  may  be  made  to  pay  it  olT;  and  in  fuch 
cafe,  the  creditors,  if  not  paid,  can  have  no 
lelief  but  by  application  to  a  court  of  equity, 
t>ecau(e  they  can  have  no  a^on  againil  the 
hen:,  or  ugainft  him  and  the  dcvifee  i  and  then, 
when  all  or  siny  of  the  creditors  join  in,  or  bring 
a  bill  for  fatisfedtion  of  their  debts,  and  to  have 
a  performance  of  the  truft  by  (ale  or  mortgage, 
from  the  moment  the  mortgage  is  made,  thaf 
alfo  it  is  clear,  carries  interefl. 

And  as  the  court  of  chancery  will,  upon  Bills 
brought  by  creditors,  decree  money  to  be  raifed 
by  mortgage  or  fale,  fo  they  will  fupport  truf- 
tees,  who  mortgs^e  without  fuch  decree  firft 
had,  if  it  be  fairly  done;  for  the  truftecs  nee4 
not  wait  for  a  decree  of  the  court,  which,  if  it 
were  neceflary,  would  oblige  cvety  perfon  to 
come  there,  but  they  may  do  it  without :  And 
this  is  plain,  if  we  confidcr  the  nature  o(  a  de- 
cree of  that  court,  for  fuch  decree  does  not 
create  or  give  a  right,  but  only  enforces  an 
execution  of  a  truft  and  power  be/ore /ubjtfiing . 
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A^y  in  allowing  intereft  in  fuch  cafes,  eqiiity 
ftfts  by  analogy  to  the  proceedings  where  ere* 
ditors  are  left  to  their  legal  remedy;  for,  if 
a  bond  creditor  bring  an  aftion  againft  the  heir 
at  law,  or  againfl  him  and  the  devifee  jointly^ 
and  (fince  the  ftatute  of  fraudulent  devifes)  if 
(he  heir^  in  cafe  <^  defcent,  or  heir  and  devifee 
joining  in  cafe  of  a  devife,  come  in  and  confefs 
real  afiets  (which  in  juflice  they  ought  to  do) 
in  that  cafe  judgment  goes  againft  them  for  the 
debt,  ^o  be  levied  out  of  the  eftate ;  but,  be- 
caufe  it  cannot  be  known  how  much  the  value 
of  the  lan4  defcended  or  devifed  is  per  annum^ 
there  iflues  a  writ  of  enquiry  to  the  fberifT,  and 
the  judgment  proceeds,  that  the  (heriff  fhall 
deliver  the  lands  to  the  plaintiff  donee  debitum 
predictum  levaverit ;  then  the  (heriff  makes 
an  enquiry  i|i  nature  of  an  extent,  fixes  the 
^tended  value,  which  is  always  much  below 
the  real  value  of  the  lands,  and  delivers  them 
to  the  plaintiff,  according  to  that  value.  The 
remedy  that  the  heir  and  devifee  have,  is  by 
/tire  facias,  to  have  an  account  and  the  lands 
delivered  back.  But  ^  court  of  law  will  do  that 
only  according  to  the  extended  value  by  the 
(heriff;  therefore,  the  heir  and  devifee  muft 
frome  to  a  court  of  equity,  to  have  it  cxtende4 
^cofding  to  the  real  value,  and  to  have  it  back 

afterwards ; 
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afterwards :  but  the  court  will  infert  terms, 
namely,  upon  paying  intereft ;  for  a  court  of 
equity  will  not  extend  its  power  to  afsift  the  heir 
at  law  or  devifee,  but  according  to  equity,  by 
making  him  anfwer  fatisfaction  and  do  juftice. 

The  declaring  an  eftate  "  to  be  chargeable  (jw), 
and  to  ftand  charged  with  the  railSng  a  fum  of 
money  for  the  benefit  of  children  unprovided 
for,  in  fueh  manner  and  in  fuch  proportions,  as 
the  furviyor  of  the  father  or  mother  Ihould 
appoint,"  would  not  only  include  a  power  of 
raifing  the  money  by  mortgage  or  fale,  but  a 
Certain  determinate  time  for  raifing  it. 

And  portions  may  be  raifed  by  mortgage, 
whenever,  by  conftru6lion  of  law,  they  become 
payable ;  for,  from  that  time  they  bear  intereft, 
but  not  before,  unlefs  there  be  a  fpecial  pro-^ 
vifion  to  that  efFedt  on  limiting  them ;  becaufe, 
portions  do  not  carry  intereft  as  due  thereon  by 
virtue  of  their  own  intrinjic  nature,  but  in  re- 
fpeft  of  forbearance  of  payment,  as  in  cafe  of 
any  other  liquidated  fum  due. 

But,  wherever  a  truft  of  a  term  for  raifing 
portions  prefcribes  a  particular  method  for  raif-^ 

{m)  Gr;en  or.  Belcher,  i  Atk.  505. 

ing 
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lag  them,  it  implies  a  negative,  that  they  (hall  not 
be  raifed  in  any  other  way  (n) :  as  if  it  authorifes 
the  truftee  to  raife  and  pay  out  of  the  rents 
and  profits  of  the  eftates  charged,  as  well  by 
fea/es  fojr  one,  two,  or  three  lives,  or  for  any 
number  of  years  determinable  thereon,  as  for 
^wenty-one  y^ars  abfolute  at  the  old  rent,  a 
certain  fum  for  daughters  portions ;  for,  in  fucli 
cafe,  it  is  as  much  the  intent  of  the  fettlement, 
to  confine  the  manner  of  railing  the  portion  to 
leafing,  as  to  fecure  any  portion  at  all,  and,  con^- 
fequently,  it  would  be  a  plain  breach  of  truft 
to  raife  it  any  other  wa^. 

Where  a  will  contamed  a  claufe  "  that  th6 
truftee§  fhould,  by  perception  of  the  rents  and 
profits,  or  by  leafing  or  mortgaging  the  fame, 
raife  wd  Ipvy  th^  fums  and  legacies  made  pay- 
ible  out  of  lands,  amounting  to  30,000/.  and 
ihould  pay  the  f^ne  in  fuch  manner  as  in 
the  faid  will  befojre-mentioned.'*  Lord  Hard- 
xvicke  refufed  to  decree  a  fale(o),  obferving, 
(hat  whjere  a  man  created  a  term  for  payment 

(n)  Ivy  v.  Gilbert,  2  P.  Will.  13.  Pre  Chan.  583.  Eve- 
lyn V.  Evelyn,  2  P.  Will.  659.  Mills  ^.  Banks,  3  P.  Will. 
1. 6.  8.  Ftd,  I  Vez.  94.  Lord  Hardw.  obfervations  on  this 
cafe.  Et/ee  Sir  John  Talbot  v,  Duke  of  Shrewfbury,  Gilb. 
JLep.  £q.  89. 

{9)  Ridottt  V.  Earl  of  Plymouth,  2  Atk.  105. 

of 


gZ  ^F    THE    M0RT6AG0!t. 

of  debts,  and  declared  the  truft  of  that  term 
to  be  by  perception  of  rents  and  profits,  or  6y 
leajing  or  by  mortgaging  to  faife  fufficient  mo* 
ney  for  the  payment  of  his  debts  it  reftifained 
it  merely  to  a  payment  out  of  the  rents  and 
profits ;  if  it  had  been  a  truft  of  the  rents  and 
profits,  he  faid  the  term  might  have  been  ibid 
for  the  fatjisfajflion  of  creditors* 

So  it  was  held  by  Lord  Nottbigham^  in  the 
cafe  of  Cook  verfus  Parfons  (p)^  that  a  devife 
to  truilees  and  their  heir's,  to  fet  and  farm  let 
and  out  of  the  rents  (wifhoGt  fdyfeg  and  pro- 
fits) to  pay  his  debts,  that  the  words  *'  let  and 
fet  and  otit  of  the  rents  to  pay,*'  \^re  not  fuf» 
ficient  whereon  to  ground  a  decree  for  f^e. 

In  cafes,  where  the  wbrds  etnd  intent  of  the 
parties  are  plain,  no  arguments^  from'  the  in*- 
conveniences  that  may  refult  to  the  objefts  of 
the  fettlement,  from  the  prefcribed  mode  of 
raifing  the  money,  are  of  for^€ ;  becaufe,  the 
fame  fettlement,  which  orders  the  payment  of 
portions  at  eighteen  or  twenty,  or,  as  foon  after 
as  the  fame  can  be  raifed  by  the  means  pointed 

(/)  Cook  iu  Parfons,  Pre  Chan.  184.  et  w/.  Corbet  v. 
^laidwell,  inf.  Sir  John  Talbot  v.  Duke  of  Shrewlbury^ 
Cilb,  Rep.  £q.  89. 

out. 
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tihU  n>!ght  order  the  payipeiit  theieof  at  forty 
years  old ;  the  f^me  iettkmj&nty  which  provides 
a  large  fum,  might  hare  p^rided  a  fmall  (xxm ; 
but  the  parties  would  have  had  no  right  to 
complain^  or,  if  they  did,  could  not  be  relieved « 
In  thefe  cafes,  the  deed  mud  determine  £or  it^ 
ielf.  It  might  as  well  bs  contended  that,  in 
fijch  cafes,  the  truflee  might  make  a  leafe,  for 
four  lives,  or  for  years  deternunable  upon  the 
d^ath  of  four  lives,  or  that  they  mi^t  make  a 
leafe  for  years  re&rving  leis  than  the  old  rent^ 
as  to  fay,  that  under  fiich  a  truft,  they  might 
make  a  morig^e  or  fa]e  of  the  term. 

And,  the  fame  obfervatioif  is  applicable  to  a 
devife  for  payment  of  debts  (9)  j  for,  by  the  words  # 
and  conftrwtioa  of  the  ilatute  of  devifes,  the  J2^. 
dj^ififig!  aa  eftata  for  payment  of  debts,  takef 
the  qafe  out  pf  thi?  ftatut^,  ai4  them  the  debt# 
fiandi^g  a^  it  would  have  done  before  that  ftar 
tute  was  omk,  the  credit pr  cap  qongie  upon  the 
t^  ^fiiatff  only  in  Axch  manner  as  th^  mil  di-* 
reels.  Therefore,  where  one  devifed  bis  t^L^Oi 
to  truftces,  in  truft  tp  pay  the  yearly  rents  mi 
profits,  iA  difcharge  of  his  wife's  jointwe  and 
hi?  $fter's  ajwvity,  and  in  paymenjt  pf  fuch  of 

(f )  Ungard  v.  Earl  of  Derby,  i  Brown,  Clum.  Rep. 

his 
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hh  debts  and  the  intereft  thereof,  as  his  pe/^J 
fbnal  eftate  Ihould  fall  fhort  of  fatisfying,  and# 
fubjedt  thereto,  to  pay  his  brother  an  annnity 
of  one  hundred  potinds  per  arinitm,  to  coiltiliui 
till  after  bis  debts^  afFedting  his  lands,  fhould 
be  paid  off  by  the  rents  and  profits  of  his-eftate, 
and,  immediately  after  the  payment  of  his  debts^ 
then  two  hundred  pounds  per  annum,  in  lieu 
of  the  one  hundred  pounds,  and  an  additional 
annuity  of  fifty  pounds  to  his  fifter  j  and,  as  to 
the  refidue  of  the  rents  and  profits,  gave  them 
over ;  it  was  held,  that  there  could  be  no  fald 
or  mortgage,  it  being  the  clear  intent  of  the 
teftator,  that  no  part  of  the  land  ftiould  b^ 
alienated  for  the  payment  of  debts* 

And  the  law  would  be  the  fame,  if  there  wer6 
ground,  from  whence  it  necefiarily  muft  be  in- 
ferred, that  portions  were  meant  to  be  raifed 
by  perception  of  profits  (r):  as  if  the  leafing 
power  for  raifing  portions  were  refbrained,  "  fo 
as  fuch  leafe  or  leafes  (hall  ceafe  and  determine, 
when  the  money  (hall  be  raifed;'*  for,  fuch  a 
claufe  furni(hes  the  ffeongeft  argument  ima- 
ginable, that  the  feller  did  not  intend  a  fale  of 
the  premifes  for  the  raifing  of  thofe  portions, 
but  only  to  do  it  by  perception  of  profits,  when^ 

i^       (r)  Evelyn  v.  Evelyn,  z  P,  Will.  659. 

even 
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even  a  leafe  thereof  was  not  to  continue  after 
the  portions  raifed,  which  could  not  be,  if,  af- 
ter thofe  fums  were  raifed,  and  the  children 
paid  off,  the  term  was  ftill  ta  fubfift  for  a  pur- 
chafer  or  mortgagee;  it  would  not  be  pofsible 
that  the  term  could  ceafe,  on  railing  the  por- 
tions, in  any  other  fenfe  or  way  than  by  railing 
them  out  of  the  growing  profits. 

And,  in  the  cafe  of  Baines  v.  Dixon  {s)i 
Lord  Hardwicke  took  a  middle  courfe  and 
raifed  the  debts  by  fale,  and  left  the  legacies 
to  be  paid  out  of  the  annual  profits* 

In  this  cafe  one  devifed  his  eftates  to  truftees^ 
and  their  heirs  in  truft,  for  paying  his  funeral 
expences,  debts,  and  legacies,  as  far  as  the  per- 
fonal  eftate  Ihould  be  deficient,  then  for  raifing 
a  maintenance  and  education  for  his  children 
until  they  attained  certain  ages,  then  all  the 
furplus  as  (hould  arife  from  the  rents  and  pro- 
fits to  and  among  his  daughters  and  aU  his 
other  younger  children  as  ftiould  be  living,  at 
•  their  rcfpedtive  ages  of  twenty-one,  and  that  his 
truftees  (hould  convey  his  eftate  to  his  fon  at 
twenty- three ;  he  then  gave  fome  legacies  to  be 
paid  after  the  debts  with  all  convenience,  as  the 

(/)  Baines  v,  Dixon,  i  Vcz.  41. 

profits 
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profits  of  the  cftatc  (hould  advance  the  mohey; 
On  a  bill  brought  by  the  daughter  it  was  di- 
icfted  at  the  Rolls,  that  a  fufficicnt  part  of  the 
teal  eftate  fhould  be  fold  for  payment  of  the 
debts  and  legacies  unfatisfied ;  with  this  part 
of  the  decree  the  defendant,  the  fon,  was  dif- 
latisfied,  and,  on  an  appeal  to  the  chancellor^ 
his  lord(hip  determined  that  a  middle  way  was 
to  be  taken,  and  a  fale  directed  for  the  debts^ 
but  the  legacies  to  be  pdid  as  the  rents  and 
profits  (hould  arife  j  for  his  lordftiip  held,  that 
the  laft  claufe  relating  to  the  legacies,  was  a 
diredion  that  they  (hould  be  paid  out  of  the 
annual  profits. 

However,  the  value  of  the  e(Ute,  and  the 
length  of  time  it  would  take  to  rai(e  a  funi 
charged,  coupled  with  the  objeft^  might  pof- 
fibly,  in  fome  in(tances,  be  material,  notwith-^ 
(landing  the  mode  was  limited  in  exprefs  terms. 

But,  where  a  mortgagee  had  lent  money  upon 
ItA  afsignment  of  a  term  fo  circumftanced,  and 
had  fufiered  the  moigagor  to  continue  in  pof^ 
ieflion,  and  to  receive  the  rents  and  profits,  un- 
der thQ  claufe  in  the  mortgage  deed,  that  it 
fliould  be  lawful  for  the  mortgagor,  to  take  the 
profits  without  account  until  defa\)lt  of  pay- 
ment^ 
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ttei&t,  Co  that  he,  by  that  claufe,  was  in  the 
hature  of  a  tenant  at  will  to  the  mortgagee  (t) } 
it  was  held,  that  fo  much  of  the  profits,  as  the 
Mortgagor  had  redeivedj  tnufl  go  towards  the 
jpayment  and  finking  of  the  portions,  and  thdt 
the  mortgagee  mu(l  refort  to  the  mortgagor  or 
his  reprefentatives  for  the  mortgage  money  and 
intereft ;  but,  as  there  was  a  power  of  leafing, 
the  mafter  was  direded  to  fee  how  far  the  land 
might  have  been  charged  by  leafing^  and  whe<- 
tber  any  lands  were  vacant  i  and  the  court  re* 
ferved  the  confideration^  how  far  the  edate* 
ihould  be  thereby  chaigeable* 

tf  a  man  has  power  to  charge  with  any  Turn 
not  exceeding  a  fpecific  fum  mentioned,  he 
may  raife  the  fame  by  mortgage  (tt) ;  for,  he 
may,  nptwithfUnding,  chaige  it  with  the  given 
fum  and  any  lawful  rate  of  intereft  befides  i  be- 
cau/e,  the  intention,  in  fuch  cafe,  is  to  chaige  the 
premiles  with  the  principal  money,  and  that,  of 
courie,  carries  interefl,  for  nobody  would  lend 

(/)  Ivy  V.  Gilbert,  t  P.  Will.  13. 

(»)  Lord  Kilmary  *v.  Getry,  2  Salk.  538.  I  Eq.  Ca.  Abn 
141.  c.  4*  Earl  of  Bath  <v.  Earl  of  Bradford.  2  Vez.  587. 
Evelyn  v.  Evelyn,  a  P.  Will.  659.  As  applied,  2  Atk. 
.359*  Boycot  v.  Cotton,  i  Atk.  552.  Leoric  <i/*  Freke, 
s  Vez.  jun.  507, 

H-  the 
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the  fum  chaiged  oa  fuch  fecurity^  if  thcknr 
were  otherwife. 

But  if  the  party  entitled  to  charge  or  to  give 
intereft  from  the  time  the  fond  is*  to  be  pr«- 
duftive,  fijccs  the  rate  of  intereft,  the  court  oE 
chancery  cannot  controul  or  diminifli  it  {x). 

Perfons  authorifed  to  raife  money  upon  land 

m 

by  virtue  of  powers,  will  not  be  coniidered  as 
having  afted  in  execution  ef  fuch  power,  uii>- 
lefs  it  be  fo  ftated  in  the  mortgage  deed,  or  be 
a  neceffary  inference  from  the  res  gejla  between 
the  parties ;  nor  will  a  court  of  equity  relieve 
the  mortgagee,  if  this  be  neglefted. 

Therefore,  where  there  was  tenant  for  life; 
remainder  in  tail,  remainder  over,  under  a  fet^ 
dement,  with  power  to  tenant  for  life  by  deed 
in  writing,  to  ehatge  the  eftates  in  (ettlement 
with  zoooL  and  the  tenant  for  life,  and  the  rt«> 
mainder  man  in  tail,  without  reciting  the  power^ 
conveyed  the  lands  in  fee  by  way  of  mortg^e ;  . 
it  was  held  in  chancery  ( j^),  that  the  tenant  in 

(x)  GuilUm  <;•  Holland;  t  Atk.  243.  i/  a  Vez*.  jon. 
512. 

(j)  Jenkiitf  v.  Kemys,  1  L«v.  150.  337;  S»  £.  Hud. 
395.    I  Cban.  Ca.  103. 

taiH 
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tijdl,  joiiung  with  the  tenant  for  life  in  the  con^ 
Veyance,  and  not  reciting  the  power^  it  could 
not  be  taken  to  be  a  conveyance  in  execution 
of  the  power^  but  as  owneri 

Secondly,  as  to  the  time  at  which  money,  prd'i 
vided  for  portions^  may  be  nuled  by  mortgage 
or  fale. 

Aliquei^ons  as  to  the  time  at  which  portions 
ihall  be  railed,  ultimatdy  refolve  themfelves  in^ 
td  mere  mquiries  into  the  intention  of  the  par- 
tics,  from  whom  they  are  derived,  at  the  time 
of  their  being  provided ;  and  they  ought  always 
to  be  prefumed  to  Have  been  intended  to  be 
railed  at  that  period,  when  the  receipt  of  them 
will  be  moft  beneficial  to  thofe  for  whom  they 
are  provided^  unlefs  it  be  (hewn  that  the  par- 
ties meant  otherwiie.  Upon  this  principle  it 
b  a  rule,  with  rdped  to  contingent  terms  for 
railing  portions,  that,  whenever  all  that  is  con- 
tingent^  annexed  to  fuch  terms,  has  happened, 
the  term  lliall  be  confidered  as  commencing^ 
in  the  nature  of  a  remainder  expedant  upon 
the  eftate  for  life,  which  precedes  it;  and, 
therefore,  a  father  is  taken  as  dead  without 
iflue,  whenever  the  wife  is  dead  by  whom  he  is 

Ha  to 
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to  have  iflue  {z) ;  the  failure  of  iflue  male  be^ 
tween  the  parties  is  tantamount  to  the  deceafe 
of  the  father  without  iflue  male  of  the  body 
of  his  wife.  The  term  is  then  coniidered  a^ 
veiling  in  interell,  though  not  to  take  efie£k  in 
point  of  profits  until  after  the  death  of  the  father; 
for,  that  he  muft  die  is  certain,  though  the  time 
when  is  uncertain;  and  if  the  time  mentioned* 
for  the  vefting  and  payment  is  come  (viz.  twenty- 
one,  OF  marriage,  &c.)  the  term  may  be  mort-^ 
gaged  or  fold,  though  in  remainder  and  not  in. 
pofiefsion  (a) ;.  for  then  is  the  eqtdtable  csmr 
mencement  of  the  term* 

One  of  the  earlieft  cafes  we  meet  with  of  thk 
defcription,  is  that  oi Graves  and  Mallifon{b)y 
which  was  determined  at  commoa  law :  there,. 

{%)  The  term  veils  in  intereft  or  arifes  in  equity  imme- 
diately when*  whether,  it  ihall  arife  or  not^  ceafes  to  be 
contingent,  and*  therefore*  in  this  refpeft*  the  diftin^on 
taken  bv  Lord  Parker  between  the  cafes  of  Batler  and' 
Buncombe*  and  Saville  and  Saville*  on  the  ground  of  all. 
the  profits  being  difpofed  of*  feems  of  no >con(eqnence. 
See  Suniforth  and  Sunifocth*.  5  Chan.  Rep.  201.  et  in^ 
fra  103- 

{a)  3  Chan.  Rep.  819. 

{i)  Graves  V.  Mattifon*  Sir  T.Jones*  201.  i  Eq.Ca.  Abr.. 
336.  p.  I.  Eaft.  34.  Car.  2,  N*  B*  No  objedion  becaufe 
out  of  rents  and  profits.^ 

A  made 
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'A  made  a  fettlement  to  the  ufe  of  bimfelf  for 
life,  remainder  to  the  ufe  of  his  firft  fon  in  tail 
inale>  remainder  to  tmftees  for  forty  years,  re- 
mainder to  himfelf  in  fee.     The  term  was  de- 
^clared  to  be  a  truft,  that,  in  cafe  it  Ihould  hap* 
pen  that  the  faid  A  (houid  die  without  ijfuc 
male  of  his  bodt/j  begotten  ok  his  wife, 
then  the  truftees  (hould  raife  certain  given  fums 
for  daughters  portions,  payable  at  the  age  of 
twenty-one,  or  marriage,  with  a  provifion  for 
inaintenance  in  the  mean  time.  The  wife  died, 
leaving  two  daughters  and  no  iifue  male.   And 
it  was  refblved  by  Lord  Chief  Juftice  Pember- 
ioUj  and  Dolben  and  Raymond^  Juftices,  that 
the  right  to  the  portions  was  veiled  by  the  mo- 
ther's death  without  iflue  male  in  the  life  of  the 
fiither ;  for^  otherwife,  the  father  might  live  (b 
long,  that  they  might  be  of  little  feryice ;  and, 
that  jthe  truflees^  after  the  death  of  the  mother 
and  in  the  life  of  the  father,  might  fell  their 
intereft  in  the  term  (although  it  could  not  take 
.effect  in  poflefsion  in  them,  or  their  vendee 
during  the  life  of  the  father)  to  raife  main- 
tenance, or  for  payment  of  the  portions,  if  any 
of  the  daughters  attained  the  age  of  twenty* one, 
or  were  married  in  his  life-time. 
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And  in  the  cafe  of  Gerard  and  Gerard,  (*) 
where  ^»  upon  his  marriage  with  Bj  fettled 
an  eftate  to  the  ufe  of  himfelf  for  life,  and 
4hen  to  his  lady  for  l\fe,  and  (b  to  his  firll 
and  other  fons  in  tail,  and  if  he  Ihould  die 
without  ifTue  male,  haying  one  or  more  dau^- 
ters,  then  to  the  ufe  of  truftees  for  five  hun- 
dred years,  upon  truft  to  raife  5000/.  for  fuch 
daughter,  if  but  pnc,  at  her  age  of  twenty- 
one  years,  or  day  of  marriage,  which  (hould 
fird  happen  after  the  deceafe  of  the  faid  A  and 
B,  or  within  iix  months  after  either  of  thofe 
days  or  times,  fo  as,  that,  if  fuch  marriage 
was  had  in  the  life-time  of  her  parents  or 
grand  parents,  the  fame  (hould  be  had  with 
their  confent.  A^  the  father,  died,  the  daughter 
having  attuned  the  age  of  twenty-one  in  his 
life  time,  and  the  mother  him  furviving;  and, 
on  a  bill  preferred  by  the  daughter  to  have  her 
portion  railed,  it  was  fo  decreed ;  that,  upon 
the  whole  of  the  deed,  appearing  to  be  the 
intent :  for^  it  was  faid>  that  although  the  firft 

ft)  Lady  Gerard  fv.  Lord  Ger^d.  2  Freem.  271. 2  Vem. 
458.  Hill.  1703.  Approved  by  Lord  Cowper  in  Cprbett 
and  Maid  well.  3  ^laxi.  Rep.  190.  Vid.  Staniforth  v« 
Staniforth^  2  Vem.  460.  infra  103.  S.  L.  and-Sandya  tr« 
Sandys,  1  P,  Will.  707^ 
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clause  ibr  payment  of  the  portions,  had  it 
fiood  fingl^  had  been  pretty  plain,  that  it 
could  Qot  have  been  paid  till  after  the  deceafe 
of  the  £ither  and  mother,  yet,  by  the  fubfe* 
quent  words,  it  feemed  to  be  intended  that 
it  (hould  iiave  been  paid  in  their  life-time 
upon  manriage,  in  cafe  fuch  marriage  was  had 
with  confent ;  and«  therefore,,  the  words  after 
the  death  of  the  father  and  mother  were  re* 
je&ed,  in  order  to  raife  the  portion,  at  the 
time  when,  for  the  conveniency,  and  to  pro* 
njipte  a  proper  match  for  the  daughters  in 
Anarria^^  wl^ch  is  the  iiatural  and  true  ufe  of 
it^  the  fame  ought  to  be  raif^. 


Xn  the  cafe  of  Stanifortk  and  Sfanif$rthj  (rf) 
decreed  at  Powis  Houfcy  by  the  Mafter  of  th« 
RoUs  in  the  thir^d  of  Queen  4nne  ;  la^yds  were 
fetded,  on  the  qiarri^ge  of  S  with  C,  to  the 
uie  <^  S  for  life,  remainder  to  tht  heirs  male 
of  ^and  C,  apd  if  it  Jthpuld  hjippen  that  Jhq 
faid  ^  and  C  departed  this  Jife  leaving  no  iflue 
male,  then  to  truftees  for  two  hundred  y^ars 
ftom  the  deceafe  of  .the  furvivpr  of  the  faid  S 
;uxl  C,  for  railing  portions  for  daughters.  S 
died  without  iflue  n^ale,  leaving  a  daughter; 

{df  Staniforth  v.  Scaniforth.  i  Ven.  460^  vid.  Sandys 
p.  Sandys,  i,  P.  Will,  707* 
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and  on  a  queftion,  when  the  pprtion  fliould  be 
taifed  and  paid,*  the  Court  of  Chancery  de- 
creed^  it  (hould  be  raifed  and  paid  in  (be  life- 
time of  C  (whofe  jointur?  covered  the  eftate) 
with  intereft  f|X)m  filing  the  bill,  and  thai 
though  there  was  no  exprefs  time  limited  for 
payment  thereof,  and  confequently  it  might  be 
intended  to  be  payableJ^  only  from  ^he  death 
of  the  furvivor. 

Lord   Camden^  when  Chancellor,   made  a 
finlilar  decifion,  in  the  cafe  of  Smith  and  Evans^ 
'againft  a  purchaforof  the  reyerfion,  e^^pedant 
upon  fuch  a.  term. 

In  this  cafe,  (e)  one,  on  his  piarriage,  (et-? 
•  tied  an  eftfite  of  twenty  pounds  a  year  on  him- 
felf  and  wife,  and  the  iflue  male  of  the  mar- 
riage,  theh  to  truftees,  for  a  term  of  year? 
upon  truft,  in  cafe  he  fhould  die  without  ifllie 
male,  and  leave  one  or  more  daughters  living 
at  his  death,  to  raife  120/.  for  her  or  their 
portion  or  portions,  by  leafing,  afligning,  or 
mortgaging.  The  fathej  died  without  iffuc 
male,  leaving  a  wife  ^nd  daughters.  One  then 
bought  the  reverfion,  fubjed  to  the  widow's 
eftate  for  Jife,   and  tp  the  ^  payment  of  the 

(tj^  Smith  v.  Evans.   Amb.  Rep.  633. 

portions 
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portions  after  her  death.    But,  on  a  bill  pre- 

■ 

ferred  by  the  daughters  in  the  life-time  of  the 
fnother,  to  have  the  money  raifed^  it  was  fp 
decreed;  his  lordfhip  obferving,  that  the  old 
rule,  with  refpeft'  to-raifing  portions  in  the 
Jife-time  of  the  fathef  or  mother,  and  the 
authorities  founded  upon  it,  were  ftridly  right. 

The  reafon  ujx)n  which  thefe  cafes  are 
founded  is,  that,  by  the  death  of  the  mother, 
the  poffibility  of  iffue  male  is  extinct ;  there- 
fbre,  all  that  is  contingent  has  happened;  it 
is  then  become  impoifible  that  there  fliould  be 
iflue  male;  and,  as  to  the  father's  death,  thaf: 
is  not  contingent,  but  mull  neceffarily  happen^ 
and  when  the  mother's  death  has  happened, 
^t  is  then  the  fame  thing  to  fay,  when  the 
£ither  (hall  die  without  i^ue  male  by  his  wife, 
^  to  fay  when  the  father  (hall  die. 

And  if  there  be  no  contingency  annexed  to 
41  term  for  providing  portions,  but  the  term  is 
yefted,  and  the  portion  payable  at  a  day 
certain,  then,  although  the  term  be  to  arife 
in  reverfion,  after  the  death  of  the  father, 
yet,  if  the  money  be  made  payable  at  a  certain 
^me,  as  at  the  age  of  twenty-one, .  or  mar- 
|iage,  there  the  money  will  be  decreed  to  be 

raifed 
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raifed  in  his  life  ti^ie.  It  is  faid,  in  Freeman^s 
Jlep(l)rts>  />.  272,  to  have  been  fo  decided,  in 
the  cafe  of  Lord  Tracy  ;  and  the  fame  point 
was  determined  in  the  cafe  of  Heyter  aad 
Jont^y  (f)  where  a  feijtlement  was  made  to  the 
Jiufband  for  life,  remainder  to  the  wifi  fgr 
Ufcy  remainder  to  the  firft  and  other  Tons  in 
tail  mai}  fucceflively,  remainder  to  truftees  for 
|wo  hundred  years  j  and  the  term  wa3  jdedared 
to  be  upon  truft  that  the  truilpes,  after  the 
death  of  the  hufbandt  and  (g)  wife^  fhould, 
out  of  the  piipfitSy  raife  and  pay  4oao/.  for 
young  children,  at  the  age  of  twenty  one  y^rs, 
iinlefs  the  perfon  in  reminder  (hould  raife  and 
pay  the  fame ;  and  the  term  was  decreed  by 
the  Lords  Commiflioners  to  be  foid>  and  the 
portions  to  be  raifpd  in  the  lifp  tiqic  of  the 
f^\ipt  ^d  mother.  And  this  decree  was  aftqr^ 
wards  affirmed  by  their  Lordlhips  on  a  r^- 
bearing.  And  again  upon  an  appeal  to  the 
l^oufc  of  Lords, 

(fj  Hcytcr  v.  Jones,  i  Eq.  Ca.  Afar.  337.  PL  2.  i  P, 
Wi^L  45 1»  2  Freem.  272.  5  Chan.  Rep.  200.  i  Atk.  35^6. 
fx  Staniforth  V.  Stanifprth.  3  Chan.  Rep.  zox.fifra.  103^ 
This  was  K  9af^|  where  a  m^n  came  tQ  be  relieved  aga}fift 
|kis  own  deliberate  agreement. 

(1}  Lofd  Cowper  in  Corbett  and  Maidwell  obferved* 
fhat  the  word  **  and^^  might  be  conftrued  disjan^vely, 
t  Chao.  Rep.  195. 

And, 
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Andy  In  fuchcafes,  (h)  there  is  no  injurf 
done  to  the  reverfioner^  by  decreeing  the  mon^ 
to  be  nufed;  becaufe  it  being  then  payable 
according  to  the  principles  adopted  in  a  court 
of  equity,  ijt  will,  though  not  rjdfed,  bew 
jntertft. 

But,  although  the  above  caies  have  beeo 
constantly  admitted,  as  the  law  of  the  Court 
ef  Chancery,  yet  fozne  great  men  have  con* 
fidered  them  as  going  too  far  in  favor  of  the 
heir,  at  the  expence  of  the  anceftor ;  and,  in 
n^ipeft  of  the  inisonvenieoces  attending  thefe 
determinations,  whereby  an  eftate  may  be 
leaten  up,  and  devour^  with  interefl  (bec^ufe, 
if  a  reverfionary  term,  fo  circuqift^nced,  may 
be  mortgaged^  the  portion  m^y  in*  time,  ty 
the  accumulation  gf  intereft^  amount  to  treble 
the  fum  intended;  bolides  which  the  mort* 
gagee  may  foreclofe,  and  by  getting  reports  of 
the  money  due,  may  make  intereft  principal^ 
as  It  muft  be  after  the  report  confirmed,  and 
hereby  the. whole  eftate  be  fwallowed  up)  have 
.  jeized  upon  *  any  words  or  word  in  fuch  fettle* 
ment,  di£(erent  from  former  cafes,  to  fliew  that 
^  portion  ftill  remained  contingent,  or  from 

(hj  I  P.  Will.  480*  7*9. 

whence 
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)vhence  arguments  may  be  drawn,  that  the 
intention  of  the  feller  was,  that  the  term  Ihould 
not  be  difpofec}  of  until  it  came  into  pofledOion^ 
jto  diflinguifli  fuch  cafes  from  thofe  we  have 
mentioned,  and  make  them  exceptions  to  the 
general  rule,  whereby  they  might  avoid  der 
termining .  in  conformity  to  thofe  cafes,  whic^ 
have  introduced  fuch  plain  inconveniences. 

The  firft  ftand  was  made  by  Lord  Coxcpei^ 
in  the  cafe  of  Corbett  and  Maidwell;  (i)  there 
Ay  the  father  of  the  plaintiff's  wife,  upon  his 
marriage,  fettled  lands  to  the  ufe  of  himfetf 
for  life,  remainder  to  truftees  for  five  hundred 
years,  remainder  to  the  heirs  male  of  the  body 
of  his  intended  wife,  and  if  he  (hould  happen 
fo  die  without  iflue  male  of  his  body  by  hi$ 
wife,  and  there  (hould  be  one  or  more  daugh- 
ters of  their  two  bodies,  which  (hould  be  uur 
married,  and  unprovided  for  at  the  time  of  his 
death,  fuch  daughter  (if  but  one)  fliould  have 
2000^.  and  30/.  per  annuniy  iffuing  out  of  the 
profits,  till  the  portion  (hould  become  due, 
the  portion  to  be  payable  at  the  age  of  eighteen 

(i)  Corbett  v.  Maidwell.  Salk.  159,  2  Vcrn.  640.  655. 
3  Chan.  Rep.  190.  Term  vcfted,  but  portion  contingent, 
and  remainder  fo.  Rerefby  ^.  Newland.  2.  P.  Will.  93. 
2  Bra.  Par.  Ca.  487. 

2  or 
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or  day  of  marriage^  and  a  power  for  the  truf^ 
tees  to  raife  it  by  fale  or  mortgage  of  the  term, 
or  perception  of  profits.     There  was  but  one 
daughter  of  this  marriage,    and  no  fony  and 
the  wife  died  ;  and  the  daughter,  being  abovd 
the  age  of  twenty-one,   and  married   to  the 
plaintiff,  the  queftion  was,    whether  th&  truf- 
tees   could  raife  her  portion   in  the  life  time 
of  her  £%ther  ?    and,   on  great    confideration,' 
Lord  CowpeVy  admitting  the  cafes  and  diftincw 
tions  before  itated,  faid,  that,,  leaving  out  the 
fuperfluous  words,   and  putting  in  the  words 
which  ought  to  have  been  inferted,  it  would 
ftand  thus,  ^^  in  cafe  the  father  fliall  happen 
♦•  to  die    without  ifTue    male  of  the  body  of 
•*  his  wife,  and  there  fhall  be  a  daughter  be- 
**  gotten  between  them,    which  fhall  be   un- 
**  married  or  unprovided  for  at  the  time  of  his 
**  deceafe."     She  was  to  take  by  this  defcrip- 
tion,  or  elfe  fhe  could  not  have  this  portion*. 
Now,  though  the  plaintifTs  wife  could  not  _be 
then  unmarried,  yet  (he  might  be  provided  for 
in  her  fathers  life-time,  which  remained  flill 
contingent,  becaufe  nobody  could  yet  fay,  fhe 
would  be  unprovided  for  at  the  time  of  his 
deceafe.     But  the  deed  went  farther,  and  faidy 
^  Thetiy^  that  was  at  the  time  of  his  deceafe, 
the  iaid  daughter  fbould  have  2000/.  Daid  for 

^       her 


her  portion,  and  in  the  mean  time  (that  tWMl 
fiom  failure  of  iffiie  male  until  payable)  the 
truilees  fliould,  out  of  the  rents,  ifiues,  and  pro^ 
fits,  raife  30/.  per  annum  for  her  mamtcnance^ 
which  muft  be  after  the  fiithcr's  death:  fof 
though  thefc  words  "  prqfitSt  8Cc*'  might  be 
conftrued  by  fale  or  mortgage,  where  they 
ftood  alone  in  a  deed,  yet,  being  there  put 
in  contradiftinAion  to  mortgage,  they  muft 
be  underftood  of  annual  profits  only  j  and  that 
could  not  be,  unlefs  you  would  let  the  main-" 
Icnances  run  in  upon  the  father's  eftate  for  life} 
fo  that  it  was  plain  that  the  words  in  the  pro* 
vifo,  "  if  he  in  his  life-time  pay,  or  fufficiently 
••  fecurc  to  be  paid,  to  fuch  daughter  as  fliall 
"  be  unmarried,*'  were  there  tritium  cUreci^ 
by  leaving  out  thcfe  words,  **  or  not  provided 
^^  foTy*  at  the  tinie  of  his  deceafe;  and  if 
they  were  infertcd,  all  parts  of  the  deeds 
would  be  confident,  and  this  plain  and  nata-^ 
ral  conftruftion  would  arife  thereupon,  that 
the  father,  at  any  time  during  his  life,  by 
paying  her  2000/.  (hould  defeat  the  term« 

But  we  muft  carefully  diftinguKh  between 
cafes  like  the  preceding,  where  part  of  the 
defcription  of  the  daughters  was,  that  (he  fliould 
be  unm^ied  and  unprovided  for  at  the  time 

of 
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of  her  father^s  death,  and  thofe  where  provlHoit 
<inly  is'made,  in  cafe  the  father  (hould,  in  his 
life  time,  prefer  the  daughters  in  marriage  with 
portions  equivalent  to  thofe  provided  for  theni 
by  the  fettlement ;  and  alfo  between  cafes 
where  the  words,  **  rents,  ifloes,  and  profits,*' 
are  placed  in  contradiflindion  to  mortgage  and 
fale,  and  are  apj^icable  to  different  obje<fts,  and 
where  fuch  words  are  ufed  together  and  in- 
difcriminately,  as  pointing  out  different  modc9 
of  railing  fuch  portions ;  for,  in  either  of  the 
laft-mentioned  cafes.  Lord  Cowper'%  reafoning 
in  the  cafe  of  Corbett  and  Maidmellj  does  not 
appJf. 

Thus  whereof  (A),  upon  his  marriage  with  % 
fettled  his  eftate  to  the  ufe  of  himfelf  for  life, 
remainder  to  the  ufe  of  his  firft  and  other  fons 
in  tail  male,  remainder  to  truftees  for  one 
thouiaod  years,  remainder  over ;  and  the  truflt 
of  the  term  was  decbured  to  be,  tliat  in  cafe 
there  (hould  be  no  rffue  male  pf  the  bodies 
of  the  fiud  -rf  and  J?  begotten,  that  (hould  live 
to  the  j^  of  twenty-one  years,  or  be  married 
'  ttd  have  ilTue,  and  that  there  (hould  be  one  or 

P)  Hebblethwaite  •».  Cartwnght,  Ca.  T.  TalBot,  jr- 
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more  daughter  or  daughters  of  the  bodies  c^ 
the  (aid  A  and  ^,  then  the  faid  daughter  or 
daughters  (hould  have^  if  but  one^  the  fum  of 
4000/.  for  her  portion,  and  if  two  or  more,  the 
fum  of  5000  /.  equally  to  be  divided  between 
them,  at  their  ages  of  tWenty*one,  or  day  of 
marriage^  which  (hould  firft  happen  1  and»  if 
there  (hould  be  but  one  daughter^  that  then 
(he  (hould  have  the  yearly  fum  of  100/.  to  be 
paid  her  half  yearly,  by  equal  portions  for  he^ 
maintenance ;  and,  if  there  (hould  be  two  of 
more,  then  the  fum  of  100  £.  to  be  paid  them 
half  yearly  in  equ4l  (hares,  till  their  re(pe£tiv6 
portions  (hould  be   raifed  and  pud;, and,  in 
cafe  the  portions  were  not  paid,  that  then  the 
tFuftees,  their  executors*  Xc.  (hould^  out  of  the 
rents  or  profits,  or  by  mortgage*  or  fale  of  the 
premifes,  or  any  part  thereof  during  the  term^ 
raife  and  pay  the  feveral  portions  before  liixiited  } 
provided  that,  if  the  father  (hould*  in  his  life* 
time,  prefer  them  in  marriage,  with  portions 
equivalent  to  thofe  therein  limited,  or  that^ 
after  h js  death,  the  remainder  man  (liould,  upon 
their  marriage,  pay  them  portions  equivalent,  or 
that  there  (hould  be  no  daughter  or  daughters 
who  (hould  live  to  attain  the  age  of  twenty-one, 
or  be  married,  tlxit  then  the  term  (hould  cea(c 
and  be  void.  JS,  the  wife,  died  in  her  hu(band^s 

life- 
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life-time,  leaving  no  iflue  male,  but  only  three 
daughters,  who  were  all  unmarried ;  and  one 
queftion  was,  whether^  upon    this   truft,  the 
daughters  portions  were  to  be  raifed  in  their 
father's  life-time  ?   aiid  it  was  held  by  Lord 
Talbot  J  that  they  were  ^  for  that  the   term 
was  vcfted  originally,  and  the  portions  were  no 
longer  contingent,  but,  immediately  upon  the 
mother's  death,  became  vefted,  and  that  the  - 
option  given  to  the  truftees  of  railing  either  by 
rents  or  profits,  or  fale,  or  mortgage  of  the 
premifes,  did  not  warrant  an  inference,  (which 
had  been  drawn)  that  the  father's  death  mull 
neceflarily  precede,  fince  it  was  impoffible  for 
the  truftees  to  raife  the  portions  out  of  the 
rents  and  profits  during  his  life  :  for,  in  deeds^ 
it  was  ufual  to  put  in  every  way  which  might 
be  made  ufe  of;  but  it  did  not  from  thence 
follow,  that  the  daughters  were  to  wait  till  the 
truftees  could  make  their  choice,  which  way 
they  (hould  raife  their  portions;  that  might  be 
making  them  wait  till   their  fortunes  would 
be    of  no  fervice  to  them;  and  though  the 
mortgage  or  fale  was  to  be  during  the  term, 
which  was  not  to  commence  in  poffeffion  till 
the  father's  death,  yet  the  portion  might  well 
be  raifed  in   his  life- time,  it  being  no  where 
laid,  that  the  portions  (hould  not  be  raifed  till 

I  after 


It4  OV   TBB   M0RT0A60S* 

after  fuch  time  as  the  term  (hould  take  tfft6k 
in  pofleffion.  Indeed,  had  there  been  no  ex* 
prefs  authority  given  to  the  truflees  to  fell  or 
mortgage,  there  might  have  been  fome  diffi- 
cuhy ;  but  lince  they  had  the  power  of  doing 
both,  tliey  ought  ufe  that  which  would  beft 
6iit  the  intereft  of  the  daughters.  As  to  the 
provifo,  whereby  the  term  was  made  void  in 
cafe  the  father  (hould,  in  his  life-time,  prefer 
the  daughters  in  miUriage  with  portions  equiva* 
lent  with  thofe  jMt>vided .  by  the  fettlement, 
that  had  been  objeded  to  prove^  the  par* 
ties  defign  was,  that  the  portions  might  not 
be  railed  durii^  the  fitther's  life,  by  reafbn 
of  the  power  referved  to  him  of  providing 
for  them  in  his  life-time,  by  portions  equiva- 
lent ;  but,  in  that  refpe£t,  this  caie  differecL 
widely  from  the  cafe  of  Corbett  and  Mmid^ 
well  (/),  for  there  it  was  part  of  the  defcription 
of  the  daughter,  that  fhe  fiiould  be  unmarried^ 
or  unprovided  for  at  the  time  of  the  Other's 
death  y  which  defcription  gave  the  father  time 
to  perform  it  during  his  life,  for  the  reafoo 
before  mentioned  >  but  this-  was  no  fuch  de- 
fcription. And  the  portions  were  decreed  to  be 
raifed  with  interefl  from  the  mother^s  deaths 
at  which  time  they  veffced. 

(I)    SuprMi 

Again, 
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Again,  words  poititing  out  the  fpccific  and 
precife  time  when  money  h  to  he  raifed^  will 
take  a  cafe  out  of  the  general  rule ;  becauie 
they  imply  a  negative,  tbat»  till  then,  they 
fhall  not  be  luifed,  and  if  fach  negative  words 
were  added,  it  would  be  out  of  the  queflion  9 
for  a  declaration  of  a  truil  i^  like  the  pre- 
(cribing  a  law  to  the  trudee^  which  is  to  bo 
obferved  by  him  implicitly,  a^d  therein  con* 
tains  a  prohibition  to  a6t  otherwir<r  than  as 
direfted :  fuch  an  affirmation  implies  a  nega* 
tive,  in  the  fame  manner,  as  decUring  the  truft 
of  a  term,  that  3000/.  be  r^ifed*  implies,  nega^ 
tively,  that  no  more  than  3900/.  (hall  be 
raiied;  or  as  declaring  that  younger  children 
fliall  be  paid  their  portions  at  twenty-one^ 
implies  that  they  fliall  not  be  paid  before 
twenty-one. 

« 

Thus,  wherc>  upon  the  marri^e  o(  A  with 
H  (m),  the  fiaither  of  ^  covenanted  to  fettle 
lands  in  the  articles  mentioned  on  A  for  life^ 
remainder  to  S,  the  intended  wife  for  life, 
remainder  to  the  firft  and  every  other  fon  of 
the  marriage  in  tail  male,  remainder  to  truflees 
for  five  hundred  yeare,  upon  the  truft  therein 

(«)  Butler  V.  Duncombc,  1  P.  Will.  448.  2  Vern.  760. 
10  Mod.  433.     I  Eq.  Abr.  339. 
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mentioned,  remainder  to  the  ufe  of  the  father 
in  fee.  The  truft  of  the  term  was  declared, 
that  the  truftees  fliould,  from  and  after  the 
commencement  of  the  tertUy  raifc  portions  for 
the  younger  children  of  the  marriage,  viz.  if 
but  one  younger  child,  then  3000/.  if  more, 
4000  /.  to  be  raifed  by  the  rents  and  profits,  or 
by  fale,  demife,  or  mortg^e,  and  payable  at 
tioenty-oncj  or  marriage.  The  marriage  took 
efFeft,  and  there  was  one  daughter.  Then  A^ 
the  hufband,  died,  and  his^  father  fettled  the 
eftates  on  his  daughter  in  law  B  for  life,  re- 
mainder to  truftees  for  five  hundred  years,  the 
reverfion  to  himfelf  in  fee.  The  truft  of  the 
five  hundred  years  term  was,  that  the  truftees 
fliould,  from  and  after  commencement  of  the 
term,  by  rents  or  profits,  fale,  demife,  or  mort- 
gage, raife  3000/.  to  be  paid  to  the  daughter, 
at  her  age  of  twenty-one,  or  marriage,  but  there 
was  no  provifion  for  maintehance.  And  on  a 
bill  filed  by  the  daughter  and  her  huftjand  ((he 
being  under  age)  for  the  portion,  the  queftion 
was,  whether  it  was  then  payable,  or  whether  it 
muft  wait  until  the  death  of  the  parent,  the 
mother,  who  was  then  but  forty-three  years  of 
age  ?  And  it  was  held  by  Lord  Ch^cellor 
Parkej\  that  it  fhould  be  raifed  prout  the 
dec4;  namely,  after  the  commencement  qf  the 

term 


OF    THE    MORTGAGOR.  1 17 

• 

term  in  pqfeffion:  for,  that  the  declaring,  by 
the  tratt  of  the  term,  the  portion  (hou Id  be 
raifed  after  the  commencement  of  the  term, 
implied  a  negative,  that  it  ftiouid  not  be  raifed 
before. 

But  in  the  preceding  cafe.  Lord  Parker  took 
a  middle  way ;  though  he  refufed  to  raife  the 
portion  before  the  term  came  into  pofleffion,  he 
made  the  reverfionary  term  a  fecurity  for  the 
principal  fum. 

*  Lord  Parker  diftinguiflied  the  cafe  of  Butler 
and  Buncombe  from  the  cafe  of  Saville  and 
Saville  (w),  i^yjhich  was  argued  the  fame  term, 
and  where,  upon  the  marriage  of  A  with  the 
daughter  of  -B,  a  rent  charge  was  fettled  upon 
her  for  her  jointure,  and  a  term  of  ninety-nine 
years  was  limited,  to  commence  after  the  death 
of  Aj  her  bufband,  determinable  upon  the 
death  of  his  then  intended  wife,  in  truft,  the 
better  to  fecure  her  this  rent  charge,  with  re- 
remainder  of  the  lands,  thus  charged,  to  the 
firft,  S(c.  fon  of  the  marriage,  with  remainder 
to  truftccs  for  ifive  hundred  years,  to  raife  por- 
•  tions  for  daughters,  if  no  male  iflue,  the  por- 
tions  to  be   paid  at   the  age   of  fixteen,  or 

(nj  SavUlc If.  Saville*  cited  1  P.Will.  436.  Sc.  z  Atk.  458. 
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marriage,  which  ftiould  firft  happca ;  in  which 
cafe    his    lordibtp    allowed,     that    this    500 
ytare   term  for  portions  took  place  in  equity 
from  the  death  of  if,  the  ninety *nine  years  term 
being  raifed   for  a  particular  purpofe   only ; 
namely,  for  fecuring  the  rent  charge,  and  fuh- 
jedt  to  that  truft,  which  extended  only  to  part 
6{  the  profits;  whereas,   in   the  cafe  then  in 
(^ueftion   {Butler  and  Duncombe's  cafe)  tho 
whole  profits  of  the  eftates  were  difpofed  of 
until  the  commencement  of  the  term,  to  tho 
mother  for  life,  which  diftinguilhed  it  from  the 
cafe  of  Saville  and  Savitle,  -  But  Lord  Hard^ 
wick  obfervesi  in  a  fubfequent  cafe,  that  Lord 
Mdccle^eld  founded  his  decree  upon  the  finglq 
words,  **  from  and  after  the  commencement  of 
**  the  term  /*  and,  indeed,  the  latter  ground  of 
diftindion   between   a  csife,  where  the  whole 
profits  are  fettled  in  jointure,  and  a  cafe  where 
only  part  of  them  are  fo   fettled,  feems  not 
to  be  of  great  weight ;  for  the  fame  circum- 
ftance  occurred   in   the  cafes  of  Heyter  and 
Jozies ^  and  Slaniforth  and  Staniforth^  and  ASwiiiA 
ViXid  Et>a7is    (0), 

But  neceflary  inference,  furnifhed  from  the 

circumftances  of  the  cafe,  being  inconfiftent 

f 

{0)  Vid  fufra. 

with 
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'With  the  defign  of  raifing  the  portions,  before 
the  term  comes  into  poiTeffion^  is  fufEcient  to 
diftinguiih  a  cafe  out  of  the  general  rule  to 
which  we  have  before  alluded. 

Thus,  where  lands  were  fettled  on  the  mar- 
riage  of  A  (/>),  in  the  ufual  form,  with  a  re- 
mainder to  truitees,  and  their  heirs  in  truil, 
that,  if  the  {aid  J  (hould  have  no  fon  by  the 
cnarriage,  or  if,  having  fons,  they  (hould  all  die 
before  twenty-one,  without  ifllie,  then  the 
trufliees  fhould,  out  of  the  rents  and  profits  of 
the  premiies,  or  by  fale  or  leafing,  or  otherwife, 
raife  for  the  daughters  of  this  marriage,  if  but 
one,  2300/*  payable  at  twenty-one,  or  mar- 
riage, which  (hould  firfl  happen;  and  fhould 
alfo  raife  and  pay  the  yearly  fum  of  loo/:  by 
half-yearly  payments,  for  her  maintenance  and 
education,  until  her  faid  portion  fhould  be 
dxic,  the  Jirft  payment  ^of  the  maintenance 
money  to  be  made  at  fuch  of  the  faid  half- 
yearly  feajls^  as  fliould  next  happen  after  the 
efiate  fo  limited  to  the  truftees:  as  aforefaid 
fikBuld  take  ^ect  in  pojeffion^  together  with 
farther  proviiions,  if  there  fliould  be  more 
daughters  tlian  one ;  particularly  if  more  than 

(/)   Brome  v.  Berkley.  2  P.  Will.  485.  3  Bro.  ParL 
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threCf  that  the  truftees,  8Cc.  (hould  (land  felfed 
of  the  premifes  for  the  benefit  of  all  and  every 
of  the  daughters,  to  be  divided  amongft  them 
equally,  as  tenants  in  conunon,  and  of  their 
relpeftive  heirs  and  ai&gns  for  ever.  The 
huiband  died,  having  left  no  iflue  male  by  the 
marriage,  and  but  one  daughter^  who,  being 
twenty-one,  filed  her  bill  in  the  life-time  of  her 
mother  (who  had  her  jointure  on  the  premifes; 
againft  the  truftees,  for  the  raiiing  of  this  por- 
tion by  fale  or  mortgage,  of  their  reveriionary 
truft  eftate,  and  alfo  with  intereft  from  the 
time  the  fame  became  payable ;  but  the  bill 
was  difmifled  by  Lord  Maccle^tldj  on  a  hear- 
ing before  him  and  the  Mailer  of  the  Rolls, 
upon  the  ground,  that  all  contingences  had  not 
happened,  fince  the  eftates  for  life  muft  all  de- 
termine before  the  portion  could  or  ought  to 
be  raifed.  The  court  admitted  that  the  in- 
tention, as  to  the  manner  of  railing  the  portion, 
ought  to  prevail;  but. here  the  intention  was 
plain,  from  the  faft,  that  the  maintenance  for 
the  daughter  was  not  to  be  paid  until  the  truft 
eflate^  chargeable  with  the  portioiiy  took  effect 
in  pqffejjion^  and  the  payment  of  the  mainte- 
nance muft  be  intended  to  precede  the  pay- 
ment of  the  portion.  The  maintenance  muft 
(Iptcrmine  when  tUe  portion  became  payable. 
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and  this  was  the  plained  indication  imaginable, 
that  the  parties  intended  the  portions  (hould 
not  be  paid  until  the  trufl  eftate  came  into 
pofleiiion,  which  made  this  a  ftronger  cafe  than 
that  of  Butler  and  Duncombe ;  and  this  decree 
was  affirmed  on  appeal  to  the  Houfe  of  Lords. 

The  principles  laid  down  by  Lord  Parker^ 
in  the  cafe  of  Brown  and  Berkley^  were  fol- 
lowed up  by   Lord   Hardwicke   (whofe  ge- 
neral   inclination   was  againfl  raifmg  portions 
in  the  father^s  life- time)  in  that  of  A^^^K^and 
Dtthick.   There  a  queftion  arofe  upon  a  fettle- 
ment  made  on  the  marriage  of  the  defendant ; 
(9)  the  firft  limitation  of  which  was  to  the 
defendant  for  life,  without   impeachment   of 
wade ;  then  to  truftees,  to  preferve  contingent 
ufes,  remainder  to  his  wife,  remainder  to  the 
firft  and  every  other  fon  of  the  defendant's 
body;  and  in  default  of  iflue  male,  then  re- 
mainder to  truftees,  for  a  term  of  five  hundred 
years,  upon  truft  that,  if  there  (hould  be  one 
or  more  daughters,  the  truftees,  their  executors, 
or  adminiftrators,  (hould,  out  of  the  yearly  or 
other  rents,  ifTues  and  profits,  by  fale,  leafe,  or 
mortgage  of  the  faid  manors,  meftuages,  lands, 

(;)  Stevens  V.  Dethick.  3  Atk.  40* 
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8hC.  or  any  part  thereof,  comprized  within  the 
faid  term,  raife  and  pay  unto  fuch  daughter  or 
daughters  the  fum  of  2000/.  for  her  or  their 
portion  or  portions,  to^  be  paid  to  fuch  only 
daughter  (if  there  was  but  one)  at  her  age  of 
twenty-one,  or  day  of  marriage,  which  Ihould 
firft  happen ;  and  if  they  all  died  before  their 
portions  became  due;  then  the  faid  payments  to 
ceafe,  as  to  their  executors  and  adminifbrators^ 
and  to  fink  into  the  eftate  for  the  benefit  of 
the  perfon  to  whom  the  reverfion  fiiould  be- 
long ;  and  alfo,  that  fuch  daughter  or  daughters 
(hould  have  out  of  the  premiies,  compriied 
in  the  term  of  fi^ve  hundred  years,  fuch  yearly 
maintenance  as  was  fuitable  to  their  dignity 
and  quality,  and  that  the  refidue  of  the  rents^ 
ifiues,  and   profits,  above   fuch  yearly  main* 
tenance^  (hould,  in  the  mean  ttme^  till  the  por- 
tions became  payable,   be   received   by  fuch 
peribns  as  fliould  be  entitled  to  the  reverfion 
immediately  expectant  upon  the  determination 
cf  the  faid  term.  The  mother  died,  and  left  no 
other  iflue  but  a  dai^iter  who  was  married. 
The  bill  was  brought  by  the  hufband  and  the 
daughter  againft  the  father  and  the  truftees,  to 
raife  the  portion  immediately.  Lord  Ilardwicke 
obferving,  that  the  grounds  on  which  the  por- 
tion was  refufcd  to  be  raifed  in  the  cale  oiBrome 

I  and 
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and  Berkley^  both  in  the  Court  of  Cbanceiy 
and  Houfe  of  Lords,  were,  that  maintenance 
being  givfcn,  and  by  the  very  terms  of  the  trtifi 
to  precede  the  portion,  and  not  to  be  raifed^ 
till  the  term  took  efieft  in  pofleffion,  a  fortiori^ 
the  portion  was  not  due  and  payable  till  then. 
Apply  that  to  this  cafe.  The  truftees  of  the 
term  were,  out  of  the  yearly  or  other  rents^ 
iflues,  and  profits,  or  by  fale,  leafe,  or  mort- 
gage of  the  {aid  manors,  &c.  to  raife  and  pay 
unto  fuch  daughter,  &c«  the  fum  of  2000/.  for 
hti  and  their  portion,  &c.  i  and  alfo  fuch 
daughter  or  daughters  were  to  have,  out  of  the 
premifes  coQiprifed  in  the  term  of  five  hundred 
years,  fuch  yearly  maintenance^  as  was  fuitable 
to  their  degree  and  quality;  and  the  relidue 
of  the  rents  and  profits  above  fuch  yearly 
maintenance,  was  in  the  mean  time,  till  the 
portions  became  payable,  to  be  received  by 
iiich  perfons,  &c.  This  was  the  fame  cafe  as 
that » of  Brotvn  and  Berkley^  only  that  there  it 
was  prayed^  to  be  raifed  in  the  life-time  of  the 
mother;  here,  in  the  life-time  of  the  father, 
which,  if  any  thing,  was  more  unfavourable. 
The  maintenance  then  was  to  be  raifed  out  of 
the  rents  and  profits,  after  the  firft  quarter-day, 
when  the  term  fltould  take  f^ffect  in  pos- 
session; here  the  words,  in  the  mean  time^ 

were 
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were  words  of  relation,  and  referred  not  only 

to  a  time  that  was  to  begin,  but  to  a  time 

which  was  alfo  to  end ;   but  of  what  rents, 

iflTues,   and    profits,    could   the   truftces   then 

receive  any  thing  ?  Could    they  bring  ejeft- 

ments  ?  No,  for  thev  could  not  enter  to  raifc 

the   money  out  of  the   profits,  till  after  the 

death  of  the  father.     His    Lordlhip  was   of 

opinion,  that  the  father  might  have  fold  the 

reverfion  fubjeft  to  this  term  j  which  fhewed, 

that  the  whole  truft  of  the  term  was  to  take 

eflfeft  after  the  death  of  the  father. — By  the 

fame  argument  as  had  been  made  ufe  of  for 

raifing  the  portion,    the   maintenance   might 

have  been  raifed  in  the  life-time  of  the  father, 

as  well  as  the  portion ;  but  it  was  the  fub- 

fequent  words  that  confined  it  to  the  time,  if 

the  terms  take  efFeft  in  poffeffion.    It  was  faid, 

that  in  the  cafe  of  Brome  and  Berkley^  there 

were  the  words  "  take  effect  in  poffeffion^''  and 

no   fuch  words  here;    but  thofe   words  were 

made  ufe  of  there,  only  to  (hew,  that  main* 

tenance  could  not  be  raifed  in  the  life-time  of 

the  mother.     The  fame  argument  would  hold 

as  ftrong  here ;  for  though  the  words  were  not 

exaftly  the  fame,  yet  they  were  of  equal  force, 

namely,  "  immediately  expectant  upon  the  de- 

**  termination  of  the  term'* 

But, 
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But  Lord  HardwickCj  in  the  laft- mentioned 
cafe  of  Steveiis  and  De thick ^  feemed  to  think 
that  ftronger  circumftances  were  neceflary,  to 
Ihew  that  portions  were  not  to  be  raifed  until 
the  term  for  fecuring  them  came  into  pofleiEon, 
where  the  claim  arofe  under  a  will,  than  where 
it  arofe  under  a  fettlement ;  and  his  Lordihip 
ui^ed  that  as  one  ground  for  diilinguiQiing 
l>etween  that  cafe  and  the  cafe  of  Hall  and 
Carter  (r),  decided  by  him  at  a  prior  period 
of  time.  • 

The  circumftance  of  its  being  direfted  {$) 
that  a  portion  (hall  be  raifed  out  of  the  rents 
and  profits,  or  by  mortgagCj  is  not  a  reafon 
why  it  fhould  wait  till  the  term  comes  into 
poffeffion,  in  order  that  the  truflees  may  make 
their  eledion ;  indeed,  this  ground  was  taken 
in  argument  in  -  the  cafes  of  Brome  and 
Berkleyy  and  Hall  and  Carter^  but  was  over- 
ruled by  Lord  Hardwicke  in  the  latter  cafe, 
his  Lordihip  obferving,  that  there  were  many 
cafes  of  fettlcments  where  this  eledion  was 
given  to  truftees,  and  yet  they  had  not  been 
allowed  to  poilpone  the  raifing^  in  order  to 
make  their  election  only.  ' 

(r)  Infra.  126.         (/)  Sandys  v.  Sandys,  i  P.  Will.  707. 

There 
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There  Ay  by  his  will  (/),  created  a  term  of 
otie  hundred  years,  in  truft,  out  of  the  rents 
and  profits  of  the  premifes,  or  by  mortgage 
thereof*  to  raife  portions  of  i  oo/»  for  each  of 
the  daughters  of  his  fon  B^  payable  at  eighteen^ 
or  day  of  marriage ;  and  moreover  to  pay  to 
every  fuch  daughter  or  daughters  the  fum  of 
6/.  a  year  for  their  maintenance,  till  their  re« 
Ipeftive  portions  (hould  become  due  and  pay* 
able ;  with  a  provifo,  that  it  (hould  be  lawful 
for  his  fon  B  to  make  a  jointure  to  fuch  woman 
as  he  (hould  marry,  of  all  or  any  part  of  the 
premifes  limited  to  him,  and  in  caie  of  £iilure 
of  ifTue  male  of  By  the  like  limitation  to  hb 
two  other  fons  j  with  a  provifo,  that,  in  ca(c 
{lich  perfon  or  perfons  as  (hould  be  next  in 
remainder  or  reverfion,  expedant  upon  the  (aid 
term  of  one  hundred  yeurs,  (hould  and  would 
pay  unto  fuch  daughter  or  daughters  of  thf 
faid  By  or  their  guardian,  or  to  fuch  pedbn  as 
fiiould  be  lawfully  authorized  to  receive  the 
fame,  all  and  eVery  of  their  refpedive  portions 
of  loo/.  a  piece,    either  before  or  after  the 
fame  were  due  and  payable,  by  the  direftion 
of  his  will ;    that  then  the  faid  term  of  one 
hundred  years  (hould,  from  thencefcM-tb^  cea(c 
and  determine  for  the  benefit  of  fuch  perfon 

.    {/)  Hall  V.  Carter,  2  Atk.  355. 

or 
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or  perroi]5,  in  remainder  or  reverfion  as  afore-' 
faid.  B  had  daughters,  but  no  Ton,  and  died, 
leaving  his  widcy\v,  who  had  a  jointure  of  the 
wiiole  eftates  devifed  under  the  will.  And  the 
queftion  was,  whether  the  daugliters  portions 
Ihould  be  raifcd,  in  the  life-time  of  the  mother^ 
by  mortgage  of  the  rcverfionary  eflate  ?  And 
Lord  Hardwicke  determined  that,  they  fliould 
be  raifed  immediately.  And  his  LcH^dlhip  dif- 
tinguifiied  this  cafe  from  that  of  Brome  and 
Berkley  {H)f  upon  the  ground  that,  in  the  latter 
cafe,  the  daughter  was  not  entitled  to  have 
any  maintenance  till  the  term  took  efieA  in 
pc^ieffion,  but  in  the  prefent  cafe,  it  was  hx 
otberwife  (x) ;  for  the  maintenance  wais  a<%u* 
ally  a  charge  upon  the  eftate,  and  the  truilees 
were  to  pay  6/.  per  annum  to  each  daughter 
till  their  portions  refpedively  became  due  and 
payable,  and  was  not  poftponed  until  after  the 
term  came  into  pofieifion,  fo  that  maintenance 
run  on  till  then.— And  though  he  did  not^ 
know  any  inflance,  where  a  fale  had  been 
directed  for  maintenance  out  of  rents  and  pro- 
fits (becaufe  it  muft  be  annual,  which  would 

(«)  A^ivi.  119. 

» 

(jr)  liOrd  Macclosfiel4  thought  this  xh>  reafon>  becaufe^ 
if  fo,  then  intcreA  mighty  hy  f<9reclofure,  be  got  upoa 
interefl. 

create 
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create  endlefe  trouble)  yet  it  was  a  charge 
upon  the  eftate,  and  the  arrear  which  was  in- 
curred muft  be  paid  off  after  it  came  into  pof* 
feflion.  Then  where  could  be  the  objection 
of  mortgaging  the  reverfion  then,  or  what 
harm  could  it  be  to  the  reverfioner  ?  Becaufe, 
the  moment  the  term  came  into  pofleffion,  the 
arrears  of  the  maintenance  muft  be  fatisfied* 
As  to  the  objection,  that  the  portion  being 
directed  to  be  raifed  out  of  rents  or  profits,  or 
by  mortgage,  therefore  ought  to  wait  till  the 
term  came  into  poffeffion,  that  truftees  might 
make  their  election,  this  was  the  argument  in 
Brome  and  Berkley -^  but  there  were  many 
cafes  of  fettlements  where  this  election  was 
given  to  truftees,  and  yet  they  not  allowed  to 
poftpone  the  railing,  in  order  to  make  their 
election  only.  And  his  Lordfhip  faid  he  was 
not  clear  whether  it  might  not  be  raifed  by 
fale,  if  it  had  ftood  only  upon  the  words» 
**  rents  and  profilSy^  which  had  been  held  to 
carry  a  fee. 

Althbugh  children,  who  claim  portions  fo 
circumftanced,  are  entitled  to  other  provifions, 
they  fhall,  notwithftanding,  have  their  por- 
tions raifed  when  payable;  for  that  circum- 
ftance  does  not  furnifli  any  ground  to  fufpend 

the 
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the  raifing  them ;  becaufe,  if  they  have  a  right 
to  portions  by  the  fettlement,  they  ought  not 
to  loTe  that  right  by  having  a  farther  pro- 
vifion^ 

In  the  cafe  of  Rere/by  and  Newland  (y)^ 
Lord  Maccle^eld  laid  fome  flrefs  on  the  words 
**  to  be  raifed  by  rents  and  profits,  6r  by  fale, 
or  mortgage,  and  be  paid  at  the  daughter's 
attainix^  the  age  of  eighteen,  or  marriage,  or 
within  asjhort  a  time  after  as  the  fame  Jliould 
or  might  he  conveniently  raifed  ^^  ohferving, 
that,  in  his  opinion,  it  could  not  be  conveni- 
ently raifed  by  felling  a  reverfion,  which  would 
incommode  the  family  to  that  degree  as  to  ruin 
the  efiate ;  for  which  reafon  he  thought  that 
it  could  not  be  conveniently  raifed  until  the 
death  of  the  father.  But  his  lord  (hip  was  of 
opinion,  in  the  cafe  of  Trafford  and  AfhtoUj 
where  the  tenants  for  life  were  dead,  and  the 
que/lioA  was  between  the  remainder  man,  a 
remote  relation,  and  the  daughters  of  the  fetlor, 
whether  the  truflees  might  fell  or  mortgage  a 
term,  the  trufts  of  which  were  declared  to  be, 
that  if  the  fetlor  (hould  die  without  iflue  male 
of  the  (aid  marriage,  and  (hould '  leave  one  or 
more  daughters,  then  the  truftees  (hould,  out 

(j^)  2  P.  Will- 94, 

K  of 
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of  the  rents  and  profits,  raife  8000A  for  the 
daughters  of  that  marriage^  to  be  paid  to  them 
as  foon  as  conveniently  could  be,  without  limit- 
ing any  exprcfs  time  when  the  portions  wcnr 
|)ayable,  that  the  portions  were  prefently  pay^ 
able ;  for  the  daughters  being  twenty-one  at 
their  father's  death  (who  furvived  then:  mother/ 
and  marriageable,  it  was  then  convenient  that 
they  fhould  have  their  portions. 

And  the  words,  which  direct  the  payment 
of  the  portion  at  twenty-one,  or  marriage,  do 
not  at  all  militate  againfl  the  conftroction  laft 
alluded  to  in  fiivour  of  the  heir  or  reverfioner^ 
where,  from  the  words  in  the  inftrument,  there 
'  is  room  to  admit  it;  becaufe,  fuch  words, 
nevertkele/s,  have  their  effect,  for  they  veffc  a 
right  in  the  portion  in  the  chitd,  when  it  at- 
tains  that  age,,  or  the  event  referred  to  arrives^ 
and,  thereupon,  the  portion,  in  cafe  of  the 
death  of  the  party  entitled  to  it^  becomes 
transferable  to  executors  or  adminiftrators,  as 
a  veiled  intereft^ 

Nor  will  the  objection  (2),  that  the  fettle- 
ment  does  not  provide  maintenance  until  the 
portion  is  payable,  be  of  any  weight  to  pre- 


{z)  I  P-  Will.  454. 
5 
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vent  the  above  conilruction,  for  there  is  no 
reafon  that  equity  fliould  fupply  that,  any 
more  than  that  it  Ihoukl  fupply  the  want  of  a 
portion,  if  none  were  provided.  In  truth,  this 
may  be  induftrtouily  omitted  by  a  fettlement, 
as  intending  to  lea;?e  the  child  to  depend  upon 
the  mother,  who,  by  the  hw  g(  the  land,  and . 
pf  nature,  is  bound  to  provide  for  it. 

But  where  nd  particular  time  is  mentioned 

for  the  payment  of  poptioos,  though  the  fame 

lOie  lecured  by  a  term,  and  directed  to  be  paid 

out  of  the  rents,  iflue$  and  profits  of  the  pre- 

mifes  comprifed  in  the  term,  courts  of  equity 

(who  ufc  a  difcretionary  power  in  fuch  cafes, 

if  the  children  to  take  be  of  tender  years,  al« 

though  the  ^events  have  happened  on  which 

they  are  to  veft)  will  not  raife  them^  by  fale  or 

mortgage,  bi^  will  leave  them  to  be  paid  out 

of  the  profits  as  they  accrue ;  confidering  thei4 

'as  cafes  of  portions  to  be  raifed  by  perception 

of  profits  without  intereft,  and,  therefore,  not 

due  until    produced   thereby  :   The   cafes   of 

Evelyn  and  Evefyn^  and  of  the  Earl  of  Mwers 

and  the  Earl  of  Derby ,  i^l  under  this  diitincr 

tion  (a). 

(«)  a  P.  Will.  660.  3  Vera.  7*. 

m 
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In  the  the^  cafe  of  PierpoitU  and  X.ord 
Cheney  {b)y  Lord  Maccle^eld  inclined  ftrong^y 
againfl  raifing  maintenance  by  mortgage  of  a 
reverfionary  term  expectant  on  the  death  of 
the  wife^  althoti^  the  m^tenance  as  well  as 
the  pcMTtion  was  directed  to  be  imied  l^  the 
tnifteesy  in  the  iettlement  in  queftion,  either 
by  rents,  iflues,  and  profits^  or  by  fale  or 
mortgage,  and  to  be  paid  quarterly,  the  firft 
payment  at  fuch  of  the  four  ufual  feafts  as 
fliould  next  happen  after  the  deceafe  of  the 
bufband^  obferving^  that  he  had  not  been 
able  to  find  one  (ingle  precedent  for  mortgage 
ing  a  reveriion  for  maintenance^ 


But^  in  the  report  of  the  cafe  of 
and  Lord  Cheney  (t)^  one  of  theHX>xmcil  dted 
a  cafe  of  Lord  Herbert^  decreed  by  the  Mafter 
of  the  Rolls,  wherein  the  late  LcmxI  Herbert 
gave  hb  real  eftate  to  his  nq>hew^  fubject  to 
a  term  ki  years,  which  was  dedai^  to  be 
upon  trtift  by  fale  or  mortgage^  or  with  the 
profits^  to  raife  3000/.  a  piece  for  hb  two  fitters, 
and  iCoL  per  annum,  maintenance  iqpney^ 
and  the  eftate  happened  to  be  fo  inciunbeied 

(i)  1P.WiU.489.  £/ a//V.  Ravenhill  &  DinTey.   sP. 
WilUams,  180.  infr^i  133. 

{c)  I  Peer  Will.  490. 

with 
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« 

with  jointures  and  rent  charges^  that  there  was 
not  enou^  IK>  pay  the  maintenance;  where- 
upon the  court  decreed  a  piortga^  of  the  term 
to  nufe  k. 


And  Lord  Maccle^eld  himfelf,  afterwards^ 
decreed  in  a  cafe  wherein,  otherwife,  the  chil- 
dren  muft  have  been  left  unprovided  for  by  the 
Jet  dement  9  that  maintenance  Ihould  be  raifed 
by  the  mortgage  of  a  xeverfionary  term  ve^ed  in 
iniereji. 

In  the  ca(e  alluded  to,  there  was  a  term  of 
500  years  limited  to  truftees,  to  raiie  portions 
for  daughters  ixi  cafe  of  no  i^ue  male  by  \h(f 
manii^  {d).  The  truftees  of  t^e  term  were 
to  latle  %oool.  a  pieqe  for  thip  daughters  (^  the 
nwrriage,  payable  at  their  ages  of  eighteen* 
with  mainteqance  money  a^  th^  mte  of  40! 
per  anMtmiy  tp  ^ach  daughter  from  the  deaths 
of  their  £fither  and  grand&ther  by  the  mother^s 
fide»  until  their  portions  fliould  become  pay« 
able.  The  &thef  died  leaving  two  daughters^ 
one  eight,  and  the  other  nine  years  old,  and  th^ 
term  did  not  conunence  in  pofleffion  until  the 
d^th  of  a  third  perfon,  which  happened  fome 
tiipe  afterw^rds^    The  truft  of  tjie  term  was 

K  3  to 
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to  raife  the  portioas   by  fale»   mortgage,    or 
profits ;  but  the  truft  to  iai£e  the  nuiintexiance 
was,  by  rents  or  profits,  fo  that  there  was  n 
difierence  in  the  deed,  between  the  manner  of 
raifing  the  portions   and  that    of  raifing  the 
maintenance.     And^  upon  thefe  fy&h   it  was 
objected,   that  the   maintenance   (hould   not 
bc;^n  untU  the  500  years  term  commenced  in 
pofleffiont  at  which  time  only  the  fame  coukl 
be  laiied  by  rents  and  annual  profits.  El  per 
Ijord  ^  Maccle^eldy  Chan.   ^^  it  is  againft  my 
opinion  to  raife  a  portion  or  maintenance  by 
felling  a  reverfionary  term,  under  colour  of  the 
word  pr^ts ;  but  it  has  been  ruled  before  my 
time,  that  profits  (hall  extend  to  any  advan-- 
tage,  which  fliall  be  made  of  the  land  by  fale 
or  m(Mtgage,    as  well  as  rents;  e(peciaUy  in 
cafes  of  neceflity,  and  when  the  daughter  has 
had  no  other  maintenance,  it  has  been  decreed 
to  be  raifed  by  a  mortgage  of  a  r6verfiotiary  in^* 
tereft  of  a  term  (e).    But  the  prefent  cafe  is 
much  ftronger;   for,  here  the  truft  term  for 
raifing  this  maintenance  and  portion  is  come 
into  pofleffion,  (b  (hat,  at  prefent,  the  main- 
tenance money  mud  be  raifed  out  of  the  an* 
nual  profits ;  it  is  like  a  rent  granted  out  of  a 
reverfion,   to  commence   prefently,   in  which 

(#}  SuU^r  v«  DoncQmbe.  fufra.  1 1 5. 

cafe^i 
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cafe,  though  the  reverfion  does  not  hW  into 
pofieffion  \mtil  many  years  after,  yet  when  it 
4oes  fall,  it  (hall  anfwer  all  the  arrears.  So  let 
the  arrears  of  the  maintenance  money,  from  the 
time  the  fame  became  payable  by  the  fettle- 
01^9  be  raifed  out  qf  this  term. 

Before  we  drop  this  fubject  it  may  be  proper 
to  obferye,  that  to  prevent  queftions  of  the 
foregoing  kind  refpecting  portions,  it  is  iifuaj 
in  modem  fettlements  to  infert  a  claufe,  that 
CO  fale  or  mortgage  fball  be  made  for  railing 
portion^  until  the  eilatc  (ball  yell  in  poP* 
feffioo. 

An  executor  or  admioiilrator  are  alfo  now 
generally  confidered  as  inveiled  by  the  law  with 
the  power  of  felling,  or  perhaps  mortgaging^ 
ieafes  for  years  and  chattle  interefb  belonging  iq 
their  teftator  {// ;  for  although  it  appears  to 
bave  been  once  decided  in  the  Uoufe  of  Lords 
ctherwife  {gj^  namely,  that  aa  executor  could 
;not  make  a  good  title  to  a  term  to  a  mort- 

> 

C/J  Ewer  «.  Corbett.  t  P.  Will.  149.  Nugent  v.  Gifr 
ferd,  I  Atk.  463.  Meade  v.  Lord  Orrery,  5  Atk.  235^ 
Elliott  *v.  Merryxnan  Barnard.  Chan.  Rep.  78.  Burcing  'u, 
Stonard,  2P«  W.  150. 

ig)  Humble  v.  BUI.  2  V^m.  4^4.  Bro.  Ca.  Pari.  71. 
et  vid.  Gilb.  Rep.  Eq.  113. 
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gagecy  and  a  judgment  in  favour  of  the  mort* 
gagee  upon  that  ground,  was  reveried  in  the 
Houfe  of  Lords :  The  cafe  as  it  ftood  in  the 
Houfe  of  Lords  has  fince  been  confideied  as  a 
cafe  of  fraud,  and  as  fuch  ftanding  upon  its 
own  particular  drcumftances.  And,  if  it  were 
otherwife,  no  one  would  venture  to  deal  with 
an  executor  or  adminiftrator,  and  it  would  fol* 
low,  that  an  executor  or  adminiftrator  would 
be  under  an  incapacity,  and  difabled  to  fell, 
though  there  were  ever  fo  much  occafion  for 
it  for  payment  of  debts.  And  this  feems  rea- 
fonable;  for  how  can  it  be  expeded  that  a 
purchafer  ihould  take  upon  him  to  make  out 
the  account  as  to  the  quantum  of  debts  and 
aflets,  when  he  is  not  entitled  to  have  the 
vouchers  to  make  out  fuch  account?  There-^ 
fore,  if  fuch  eftate  be  fold  or  mortgaged  iq 
prejudice  of  a  fpecific  or  a  refiduary  legatee, 
his  remedy  will  be  againft  the  executor  or  ad- 
miniftrator ;  but  he  cannot  follow  the  property 
into  the  hands  of  a  purchafer  or  mortgagee. 

But  voluntary  alienation  by  coUufion  of  an 
executor,  will  not  be  binding  upon  the  parties 
entitled,  but  will  be  fet  aiide  in  equity,  which 
will  follow  the  property  in  fuch  cafes  (A). 

« 

{h)  Nttgeat  V.  GiSbrd,  i  Atk.  463/  Craae  or.  Drake* 
2  Vern.  6i6* 

And 
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And  perfonal  eftate  (2)  may  be  clothed  with 
fuch  a  particular  truft,  that  it  is  poilible  the 
court  in  forae  cafes  might  require  the  purchaf^ 
of  the  money  to  fee  it  rightly  applied  (/t). 

Where  a  mortgage  is  made  under  a  decree^     / 
the  due  enrollment  and  entry  of  the  decree 
(hould  be  attended  to  by  the  mortgagee. 

(0  Banuurd  Chan.  Rep,  81.  {k)  IM. 


CAP; 
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CAP.  V, 

OP    tH£    MORTGAGEE,   &C. 


1 N  refpeA  of  the  mortgagee  of  land,  he  muft 
be  a  perfon  capable  of  poflefling  real  prp-^ 
pcrty;  for  a  mortgage  being  at  law  a  con* 
ditional  fale,  no  one  who  is  under  a  legal  im- 
pedjment  to  take  by  a  purchafe,  can  have  the 
capacity  to  take  by  a  mortgage.  But  any  one 
who  is  capable  of  taking  an  abfolute  purchafe, 
may,  it  feems,  take  by  mortgage ;  confequent- 
ly,  all  natural  and  politic  or  corporate  bodies, 
that  ai-e  not  difabled  by  law,  may  be  mort* 
gagees.  And  it  feems  that  fome  perfons,  that 
cannot  be  mortgagors,  may  be  mortgagees ; 
for  an  alien  may  be  a  mortgagee  ;  but  if 
a  mortgage  of  land  be  made  to  him  in  fee 
<imple,  or  for  a  term  of  years,  he  cannot  hold 

it. 


OF    THE    MORTGAGEE.  I39 

it,  but   the  king  will  be  entitled  to  have  it 
jBpom  him. 

m 

A  perfon  attainted  of  treafon  or  felony,  be- 
fore  or  aft6r  attainder  may  be  a  mortgagee,  but 
he  cannot  hold  the  thing  mortgaged ;  fo  a  per- 
fon out-Iawed  may  be  a  mortgagee  of  lands,  but 
the  king  will  be  entitled  in  both  cafes  to  the 
property,  in  them,  fubject  to  the  condition  io 
like  manner  as  the  attainted  peribn  or  out-law 
held  them. 

So  z/emme  covert  may  be  a  mortgagee^  but 
cannot  be  a  mortgagor,  unlefs  by  conflruction 
of  equity  on  an  agreement  that  fhe  fhali  poilefs 
leparate  property,  in  which  cafe  (he  may  pro  • 
bably  be  fo  confidered. 

And  an  iofakit  may  be  a  mortgagee. 


CAP- 


(  I40  ) 


■^MM 


CAP.  VI. 

UOW    A   MORTGAGE    IS   COKSIPBRBD    in 

EQUITY, 


At  common  law,  while  the  ftrift  rules  of  the 
feudal  fyftem  were  permitted  to  rem^n  checks 
upon  the  free  alienation  of  real  property,  no 
idea  was  entertained  of  making  it  fubfervient 
to  the  ordinary  exigencies  of  its  owners,  by  ftif- 
fering  it  to  become  the  fubjeft  of  a  pledge. 
The  landholder,  therefore,  however  preffing  his 
neceflities  might  be,  had  no  means  of  raifing 
money  on  his  eftate  but  by  a  conditional  fale » 
and  if,  by  any  unforefeen  event,  he  became  in-* 
capable  of  performing  the  condition  ftridly,  or 
at  lead  in  effed,  at  the  time  appointed,  his 
property  in  the  land  was  gone. from  him,  and 
abfolutely  veiled  in  the  pun;hafer,  without  any 

poffibility. 
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po&ibility,  at  law,  of  recovering  it.    The  con- 
feqtience  of  which  was^  that  an  eftate  of  great 
value  might  be  forfeited  for  a  trifling  conHdena- 
tion.     But  when  the  ftem  and  rigid  (everities 
of  that  tenure  yielded  to  the  importunities  of 
a  more  refined  age,  and  the  benefits  of  com- 
merce were  found  to  keep  pace  with  the  ex- 
tenfion  of  a  free  alienatiooi  the  courts  of  equity 
moulded  contrafts  refpefting  real  property  into 
the  (hape  moft  tonvenient  for  the  purpoies  of 
fociety.    In  adjufting  the  various  rules  refpeA* 
ing  it,  many  contefts  arofe  between  the  courts 
of  law  and  equity;  the  former  ever  difplaying 
a  ftioiig  inclination^  to  adhere  to  the  old  rigid 
maxims  introduced  for  the  purpofe  of  preferr- 
ing real  property  unalienable  ^  whilfl  the  latter 
were  diipofcd  to  confider  the  eflential  nature 
•f  contrads,  and  to  give  them  operation  ac- 
cording to  the  intention  of  the  parties  fttpu- 
lating.     In   the  end  they  prevailed,  and  an 
equitable  jurifdidtion  was  gradually  introduced, 
which  by  corre&ing  without  enfeebling  the  ie- 
vere  rules  of  the  comnKm  law,  laid  the  founda- 
tion of  a  fyftem  of  jurifprudence,  admirably 
adapted  to  the  free  enjoyment  of  property. 

The  law  refpefting  mortgages  became  almoft 
^  fubjeft  of  exclufive  jurifdidkion  in  thofe  courts, 

for 
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for  although  in  law,  the  mortgs^ee  (the  mort* 
gage  beii^  effected  by  a  conditional  alietmtioii 
of  the  land  and  an  actual  livery)  was  coofideied 
as  the  proprietor,  fubject  to  be  derefted  of  it 
only  by  the  ftrict  performance  of  the  condition, 
yet,  in  equity  (a),  the  traniaction  was  deemed  a 
mere  perfonal  contract  for  the  loan  of  money, 
au)d  the  land  a  fecwity  for  the  due  performance 
of  that  contract,  and  the  mortgagor  was  looked 
upon,  notwithHanding  the  folemnities  attemi* 
ing  the  conveyance,  as  the  actual  owner  of  the 
land.  The  debt  confequently  was  there  efteem- 
ed  the  priucipal,  and  the  land  the  incident; 
and  whenever  the  debt  was  difdiaiged,  the  in- 
tereft  of  the  mortgagee  and  all  derivative  and 
incidehtal  interefts  dependant  thereupon,  ki  the 
land  determined  of  coiurfe,  the  land  being,  in 
equity,  bound  with  the  power  of  redemption 
in  whatever  hands  it  might  be,  the  legal  poflfef- 
for  became  in  equity,  as  to  any  eibite  outftand^ 
ing,  a  trullee  only  for  the  mortgagor  (&).    But 
uatil  redemption  or  fatisfaction,  the  mortgagee's 
intereft  was  good,  in  equity  (c),  to  entitle  him 
to  receive  and  enjoy  the  profits. 

(a)  Prec.  Chan.  99.    Barnard^  9^.     1  Vez.  361. 

(i)  I  Vera.  575. 

(r)  Aoper  v.  RatcliSe«  9  Mod.  196. 

From 


caKs|i>sa£0  iH  EQtirTY.  143 

From  viewing  the  fubject  in  this  light,  this 
cx>nclulion  necej9aril3r  followed,  that  a  mortgage 
was  not  fuch  an  alienation  of  a  man's  real  pro* 
perty^  as  altered  any  difpofition  of  it  previoufly 
Aade ;  but  only  in  fo  much  as  it  was  thereby 
neceflarily  affected ;  ex.  gra.  having  been  piedg* 
cd  by  the  owner,  it  could  not  be  recovered  by 
him  or  his  alienees,  but  by  difchatging  the  de- 
mand for  which  it  was  a  fecutity,  that  bcii^  z 
thereupon. 


Therefore  where  7*,  feifed  in  Set  {d}^  fettled 
lis  lands  by  a  voluntary  conveyance  to  the  uie 
of  himietf  ibr  life,  with  remainder  to  his  daugh-- 
ter  and  hen*  appaKnt  in  tail,  remainder  to  his 
lliree  brothers  in  tail,  remainder  to  himfelf  in 
fee,  with'  power  of  revocation ;  and  feven  years 
after  mortgaged  thofe  lands  in  fee  to  one  of  the 
three  brothers,  tliat  were  remainder-men;  and 
the  condition  of  redemption  was,  that  if  the 
mortgagor  or  his  heirs  paid  the  money  at  the 
day,  he  Oiould  have  the  land  in  his  £Dfrme^ 
dilate ;  the  mortgage  became  forfeited,  and  the 
mortgagee  afterwards  purchafed  of  his  elder 
brother,  who  was  the  heir  at  law.  The  third 
brother  then  brought  his  bill  for  the  third  part,. 
by  virtue  of  the  remainder  in  tail  limited  to 

<y)  Thome<i/.Thornt>  l  Vera.  141. 1  t2,f/«»iV.Fiugib.  217. 

him 
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him  and  his  two  brothers;  and  the  queilioa 
was,  whether  the  mortgage  was  a  total  revoca-* 
tion,  or  only  pro  tanto  ?  and  held  it  was  a  re- 
vocation pro  tanto  only,  the  mortgagor  being 
to  have  the  lands^  on  payment,  as  in  his  former 
eftate, 

m 

So  where.  ISy  in  1663,  by  hi;  will  in  writing, 
devifed  lands  to  if  ^  in  tail  male,  remainder  to 
the  plaintiff  in  fee,  and  having  afterwards  oc« 
caiion  for  money,  mortgaged  thofe  lands  in  fee, 
and  in  1683  died(e):  J  being  dead  without 
iffue,  the  pkuntiff,  who  had  the  remainder, 
brought  his  bill  to  be  let  into  the  benefit  of 
this  devife*  It  was  objected  by  the  council  for 
the  defendant,  who  was  the  heir  at  law,  that 
this  being  a;  mortgage  in  fee,  was  an  abfolute 
Tevocati<ln  of  the  devife;  although,  if  it  had 
been  but  a  mortgage  for  years,  then  they  ad- 
mitted the  reverfion  would  have  pafled,  and 
that  would  have  carried  with  it  the  equity  of  re- 
demption ffj^  and  Co  the  revocation  would  have 
been  pro  tanto  only.     But  here  being  an  efhitc 

{e)  Hall  1^.  Danch.  1  Vern.  329,  342.  Lord  Bridge^ 
water  *v,  Duke  of  Bolton»  2  L.  Raym.  968.  2  Will.  6jfy^ 
Earl  of  Lincoln  v.  RoIle»  Show.  Par.  Ca.  1 56.  Monta- 
gue 'V.  JefFerys»  i  Roll.  Abr.  616,  letter  a.  No.  2.  2  P. 
Will.  335. 

(fj  I  Salk.  158. .  I  Vcm.  97.    3  Atk.  748. 

la 
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id  fee  mortgaged^  that  went  to  the  whole,  and 
was  a  full  and  abfolute  revocation  in  law ;  and 
being  fo  in  law,  there  was  no  reafon  for  equity 
to  aid  the  plaintiff  againfl  the  heir  at  law.  But 
the  Mafter  of  the  Rolls  was  of  opinion^  that  a 
mortgage  was  a  revocation /^rci  tarito  only,  which 
decree  was  afterwards  affirmed  upon  appeal  to 
the  Chancellor^  his  Lordfhip  declaring  (^),  that 
though  the  mortgage  in  fee  was  a  revocation  at 
law,  yet,  in  equity,  it  (hould  not  be  taken  for 
a  total  revocation,  but  the  devifee  (hould  be 
admitted  to  the  redemption ;  for  the  intent  of 
the  mortgagor,  in  making  the  mortgage^  could 
be  no  other  than  only  to  ferve  his  fpecial  pur- 
pofe  of  borrowing  money  to  fupply  hb  prefent 
occaiion. 

But,  if  the  mortgage  be  made  to  the  devifee, 
fubfequent  to  the  devife,  that  will  be  a  total 
jrevocation^  the  iyfO  interefts  of  a  mortgagee 
and  a  devifee  being  inconfiilent  with  each  other* 
As  where  one  feifed  in  fee  of  the  lands  in  quef- 
tion  (A),  and  having  one  fon  and  one  daughter, 
made  her  will,  and  thereby  devifed  them  to  her 
daughter  and  her  hein,  and  afterwards,  for  fo* 

(g)  I  Vera.  542. 

{h)  Harkncfe  v.  Bayley,  Pre.  Chan.  514.  rf  t>ldi  Coke 
And  Bullock,  Cro.  Jac.  49. ,    ^     -'  '  '* 

L  curing 
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curing  4000/.  which,  (he  was  indebted  to  her 
da!ughter,  (he  and  her  fon  joined  in  a  mortga^ 
6f  them  to  her  for  fi.VQ  hnndred  years,  to  be 
void  on  payment  of  100/.  J)er  annum  to  the 
da^^ter  during  her  mother's  life,   and  the- 
4000/.  with  intereft,  within  three  months.  2&er 
her  mothw's  death.  The  queftion  was,  whether 
this  mortgage  to  the  daughter,,  being  made  (bb^ 
fequent  to  the  devife,  were  a  revocation  of  the 
devife  in  fee  to  her  by  the  mother's  wiU,  or  onljr 
pro  iHnto  ?  And  it  was  urged,. that  the  motiber's 
intention,  in  making  this  mortgage,  was  only 
with  a  de(ign  to  fecure  the  4000/.  (he  ftood  in* 
debtcd  to  her,  not  to  revoke  the  devife  in  fee : 
but  it  was  decreed  to  be  a.  revocation  tn  teto^ 
for  it  was  made  to  the  fame  perfbn  as  was  de- 
vifee,  and^^  therefore,  inconfiilent  with  the-  de- 
vife. 


Every,  contrail  for  the  yj?r«fz'>ig^  of  money,  bjF 
the  conveyance  of  a  real  efUte  to  the  lender,, 
not  made  in  contemplation  of  an  eventual  ar- 
rangement of  property,  is,  in  equity,  demned  ^ 
mortgage  {%) ;  and  aU  provifos  and  (tipulations 
between  the  parties,  tending  to  alter,  in  any 
fubfequent  event,  the  origi7ial^  nature  of  the 
viortgaged  interejt^  or  prevent  the  redemptioiu 


(/)  Mellor  'o*  Lees^  2  Atk.  495,  tnfi-a. 
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ti  tke  efiate  pledged  upon  paymeat  of  the  mo* 
bey  borrowed,  with  ihterefi,  are  void.  For  were 
any  fuch  agreements  fufTer^  to  prevail,  they 
would  put  it  in  the  power  of  etery  mortgagee 
to  take  advantage  -of  the  necefiitiee  of  the  aiort- 
gagor,  by  inferting  reAii&ive  claufes  to  prevent 
ft  redemption  of  the  eftate  pledged^  unlefs  upon 
terms  injurious  to  the  latten  In  equity,  there^ 
fore,  the  right  of  redemption  is  confidered  as 
inseparably  incident  to  every  contraft  founded 
on  a  mortgage,  and  can  no  more  be  reftrained^ 
than  the  power  of  tenant  in  fee-fimple,  to  alien 
gBncT^ifys  OF  of  tenant  in  tail  to  fufier  a  i^ 
CDVeryi  it  being. a  maxim  in  equity,  that  the 
/iime  efbote  or  interefl  cannot  be  a  mortgage  at 
one  time,  and  at  another  time  ceajfe  to  be  fo* 

Thus,  where  Sk  Robert  Jafon^  father  of  the 
defendant,  being  feifed  of  an  eilate  chargeable 
with  a  mortgage  for  4500/.  and  intereft,  to  one 
JPiJher^  entered  into  a  treaty  of  marriage  with 
4iie  plaintijB^  ami,  by  artides,  it  was  agreed^ 
that  2 1  ooL  (hould  be  paid  towards  that  debt, 
with  1500/.  the  portion  of  the  plaintiff,  and 
^o/.  advanced  hy  Sir  Roberi^  which  reduced 
it  to  i'9oo/.  for  fecuring  payment  whereof,  by 
inftalments  at  certain  times,  a  leafe  of  the  pre- 
xnifes  &x  .fivs  hundred  years  was  made  to  Tra^^ 

L  a  vers 
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vers  and  Finch  (A:),  defendants,  with  a  provifo, 
that  afterwards  they  fliould  join  with  Sir  Robert 
to  convey  the  premifes  to  truftees  and  their 
heirs,  to  the  ufe  of  Sir  Robert  for  life,  remainder 
to  the  plaintiff  for  her  jointure  and  in  foil  of 
dower,  remainder  to  the  truftees  and  their  heirs, 
in  truft,  that  if  Sir  Robert  (hould  pay  the  1900/. 
with  int^reft,  amounting  to  2700/.  within  the 
faid  time,  if  he  Ihould  fo  long  live,  or  other- 
wife  within  three  years  after  the  date  of  the 
laft  -  mentioned  conveyance,  and  procure  the 
leafe  to  be  furrendered,  to  the  "intent  that  if 
the  defendant.  Dame  Antiey  furvived  him,  flic, 
fo  long  as  flie  lived,  might  hold  the  premifes 
difcharged  of  the  fame,  then  the  faid  truftees 
fliould  be  feifed  of  the  premifes  to  the  ufe  of 
Sir  Robert  and  his  heirs ;  but  in  cafe  either  of 
failurfc  of  payment,  or  Sir  Robertas  death  before 
payment  and  furrender  of  the  leafe,  then  that 
the  truftees,  and  the  heirs  of  the  furvivor  of 
them,  fliould  ftand  feifed  of  the  reverfion,  to 
them  limited,  in  truft  for  the  pldntiff  and  her 
heirs,  7iot  only  to  enable  her  to  pay  the  debt^ 
and  free  her  jointure  thereof y  but  to  the  eHd 
file  might  enjoy  the  inheritance  for  increafe  of 
her  fortune  y  according  to  an  agreement  between 

[k)  Jafon  <v.  Eyres^  2  Chan.  Ca.  33.  Trin.  32  Car.  2. 

her 
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her  and  Sir  Robert ;  and  (hould  convey  the  fame 
as  (he,  during  coverture,  or  fole,  or  her  heirs, 
fliould  diredt.  Sir  Robert  Jafon  died,  leaving 
the  defendant  his  heir.  Dame  Anne  married 
Eyres ^  one  of  the  plaintiffs,  who,  there  being 
a  former  incumbrance  not  taken  notice  of,  paid 
it  with  damages. 

On  this  cafe,  crofs  bills  were  filed  by  Eyres 
4Uid  his  wife  to  have  the  inheritance,  and  by 
the  heir  of  Sir  Robert  to  have  the  inheritance 
OD  paying  the  debt. 

On  the  hearing  it  was  argued  for  Eyres,  that 
it  was  an  exprefs  agreement  that  the  wife  (hould 
have  the  inheritance,  if  the  debt  were  not  paid, 
or  the  leafe  furrendered ;  that  it  could  not  be  a 
mortgage^  a^  to  the  wife,  though  the  leafe  was 
a  mortgage  to  Fijhers  that  if  it  had  been  meant 
to  have  been  a  mortgage,  the  power  of  redemp- 
tion would  have  been  limited  to  the  heir  as 
well  as  to  Sir  Robert ;  but  it  was  only  limited 
to  him,  and  not  to  his  heir  i  that  there  was 
rea(bn  for  fo  doing,  becaufe  her  whole  portion 
had  been  expended  in  reducing  the  debt,  and 
doy  until  payment  thereof,  (he  would  otherwife 
have  been  without  any  profits  of  her  jointure  i 
that  in  contemplation  of  this,  it  was  exprefsly 

h  3  agreed^ 
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agreed,  the  re?erfion  (cttled  in  the  truftees  fliould 
go  to  the  cc>mplainant  and  her  heirs,  not  otdy 
to  en4>le  her  to  pay  the  debt,  and  free  her 
jointure,  but  to  the  end  that  Qie  m^t  enjojr 
the  inheritance  for  the  increafe  thereof.  But 
the  court  decreed  it  a  mortgage,  fiiying,  that  if 
the  father.  Sir  Robert;  had  lived  after  threo 
years,  it  could  not  have  been  denied  but  he 
migKt  have  redeemed  it  9  and  that  no  mort- 
gage could  be  altered  by  apy  artificial  words, 
unlefs  by  fubfequent  agreements. 

So  where  ^,  having  fettled  a  jointure  on  the 
plaintiff  before  marriage,  which  proved  defec-- 
tive,  and  not  of  value  according  to  the  mar* 
iriage  agreement,  afterwards  made  her  an  addi-^ 
tional  jointpre  of  other  lands,  and  then,  in  16739 
made  a  mortgage  to  the  defendant  £,  for  {e<* 
curing  1000/.  with  interefl,  in  which,  among 
4>thers,  part  of  the  jointured  lands  were  com-i 
prifed(/);  in  the  mortgagcrdeed  (here  was  i| 
Ipecialclaufe  of  redemption,  that  ifJ^or  the  heirs 
male  of  his  body^  (hould,  in  June  1686,  pay  th^ 
principal  fum  and  intereft  in  the  mean  time^ 
then  he^  or  the  heirs  male  qf  his  body^  (houl4 
be  admitted  to  redeem  i  and  there  was  likewif^ 

(/}  Howard  «.  Harris,  1  Vera.  33/  igo.    Sc.  ^  Ca.  Clu 
147.    S^.  2  Vent.  364. 

a  CQvenant 
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a  covenant  to  pay  the  looo/.  on  the — —day 

trf ^  i686»and  intereft  in  the  mean  time, 

by  half-yearly  payments.  J  died  without  iflue, . 
and  his  wife,  being  a  jointrefs  of  part  of  the 
cnortgaged  premifes,  and  fo  entitled  to  redeem 
the  whole,  exhibited  her  bill,  in  1677,  for  that 
purpofe.  The  caufc  was  heard  before  Lord 
Chancellor  Nottingham^  and  afterwards  re-heard 
t^efore  Lord  Keeper  North  -,  and  both  decreed, 
that  the  mortgage  fhoiild  be  redeemed  not-- 
with^anding  the  mortgagor's  death  without 
0uei  the  rather^  becaufe  the  defendant  had 
a  covenant  for  re«-payment  of  his  mortgage 
inoney. 

Sq,  where  the  condition  of  a  mortgage  was, 
to  redeem  during  the  life  of  the  mortgagor^  it 
was  decre^,  that  thp  heir  might  redeem  not* 
vithftanding  (7»); 

Jt  makes  no  difference  whether  the  provifo  '^*-<  /^^"^^^ 
for  redemption  be  in  the  fame  deed,  or  the  ^/  - 
•conveyance  be  abfolute,  and  the  power  of  re- 
4emptioj;i  giyen  by  a  diftinft  inflrument. 

Thus,  where  Jf,  having  a  church  leafe  for 
three  lives,  conveyed  and  afligned  it  to  the  de- 

(«r)  KilyingtOD  v.  G»rdiner^  1  Vera.  192,  cited  in  the  | 

Iftft  cafe. 

L  4  fendant, 
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fendant,  jB's  father,  in  confideration  of  559/f 
and  the  conveyance  was  abfolute  (n) ;  yet  B^ 
the  purchafery  by  deed  under  his  hand  and  feal, 
agreed  that  if  Ay  at  the  end  of  one  year^  then 
next  enfuing,  paid  him  600/.  he  would  re-con- 
vey.  The  600/.  was  not  paid,  two  of  the  lives 
died,  the  Icafe  was  twice  renewed  by  the  defend- 
ant and  his  father,  and  twenty  years  had  paiTed 
fince  the  firft  conveyance,  when  Ay  being  a  pri- 
foner  in  the  fleet,  and  indebted  to  the  Warden 
for  chamber-rent,  affigned  to  him  all  his  right, 
title,  intereft,  equity,  and  power  of  redemption 
in  the  leafe ;  whereupon  he  brought  his  bill  to 
redeem,  and  it  was  fo  decreed  on  payment  of 
the  principal,  and  alfo  the  fines  paid  upon  the 
fjcnewal  of  the  leafes,  with  intereft. 

Nor  will  an  agreement  to  make  the  convey- 
ance abfolute  upon  payment  of  a  farther  fum, 
if  the  money  lent  be  not  paid  at  the  day  ap- 
pointed, alter  the  cafes  fuch  ftipulations  being 

•  •  • 

deemed  unconfciqnable,  becaufe  a  man  ought 
not  to  have  intereft  for  his  money  and  a  colla- 
teral advantage  befidesj  nor  may  he  clog  the 
redemption  by  any  bye  agreement  ((?).    There- 

[ji)  Manloye  y.  Ball  et  Bruton^  2  Vern.  84,  tt  ^ii.  Croft 
jp.  Powell,  Comyns  603. 
{^0)  Willctt  V.  Winntll,  i  Vcm.  488. 
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fore,  where  the  plaintiff  was  the  youngeft  fon 
of  his  father,  and  the  father  being  feifed  ac- 
cording to  the  cuftom  of  the  manor  of  W,  of  a 
copyhold  tenement  of  the  nature  of  Borough 
Englijhj  of  the  value  of  15/.  per  annunij  bor- 
rowed 200/.  of  the  defendant's  father  in  April 
1671,  and,  for  fecuring  the  fame,  made  a  con- 
ditional furrender  into  the  hands  of  two  cufto- 
mary  tenants  of  the  manor,  to  be  void  on  pay- 
ment of  the  200Z.  with  intereft  in  April  i6y 21 
and  at  the  fame  time  the  plaintiff's  father  en- 
tered into  a  bond,  conditioned  that  if  the  200?, 
and  intereft  Ihould  not  be  paid  at  the  day, 
then,  if  the  defendant's  fkther  Ihould,  within 
ten  days  afterwards,  pay  him,  his  executors, 
adminiftrators,  or  affigns,  the  farther  fum  of 
78/.  in  full  for  the  purchafe  of  the  premifes, 
the  bond  Ihould  be  void,  or  otherwife  (hould 
ftand  in  full  force.    The  plaintiff's  father  died 
in  1 67 1,  before  the  mortgage  was  forfeited, 
leaving  the  plaintiff  an  infant  of  two  years  old. 
Tlie  200/.  with  intereft,  not  being  paid  at  the 
day,  the  defendant  paid  the  78/.  the  next  day, 
when,  according  to  the  condition  of  the  bond, 
the  mortgage  was  forfeited,  to  the  adminiftrator 
of  the  plaintiff's  father.    The  plaintiff^s  bill  was 
to  redeem  on  re-payment  of  the  200/.  with  in- 
tereft, difcounting  the  profits.     The  defendant, 

?  by 
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by  his  mfwer»  infilled  it  was  an  abiblute  pur- 
chafe,  but  the  court  decreed  a  redemption,  not 
doubting  but  it  continued  a  mortgage^  and, 
as  to  the  '^^L  declared  tJiat  to  be  well  paid  to 
the  adminiflrator,  and  ordered  the  whole  to 
be  repaid  with  co/ls^  difcountmg  the  mefne 
profits* 

So  where  J^  the  defendant,  lent  money  to  B, 
to  carry  on  buildings,  taking  a  mortgage  from 
bim  to  fecure  i6,ooo(.  with  legal  intereft(p)^ 
and,  in  another  deed«  executed  at  the  fame  timey 
took  a  covenant  from  B  that  he  Ihould  convey 
to  the  defendant,  if  he  thought  fit,  ground* 
rents,  to  the  vakie  of  1 6,000/.  at  the  rate  of 
twenty  yMrs  purchafe  ^  on  a  bill  to  redeem>  the 
defexvlant  infilled  upon  the  agreement,  but  a 
redemption  was  decreed  on  payment  of  intere(l| 
principal  w/i  cofts,  without  regdrd  thereto. 

.  Again,  where  the  piaintiif  being  feifed  in  &9 
of  the  lands  in  quedion  worth  zooLper  annum^ 
mortgaged  the  fime  in  1637,  to  the  defendi- 
ant*s  father  for  z$oL  and  agreed  and  alfo  fbol^ 
a  deed  for  the  abfolute  fale  theieof,  if  the  luo* 
ney  were  not  paid  at  the  end  of  feven  years  {q)  ^ 

(p)  Jeoninjs  #/  mP.  v.  Ward,  $i  aP.  %  Vcm.  520. 
d)  Bowen  o^.  Edwards,  i  Rep,  Ch^  222.     13  Car  2> 

^  a  redemp- 
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a  redemption  was  decreed  notwithftandlng ;  for 
the  defendant's  father,  having  exhibited  a  bill 
;ag^nil  th6  plaintiff  £&r  the  Und  or  the  iponey, 
ciade  it  evident  that  it  was  only  a  mortgage 
cri^naliy,  and  being  fo  at  firft;  the  fubfequent 
^igreement  could  not  alter  it. 

And  although  a  mortgagee  have  a  power  to 
mortgage  or  to  fell  the  lands  mortgaged  abfo^ 
lutely  (r),  in  eafe  of  failure  of  payment  at  a  given 
time,  a  court  of  equity  will,  neverthelefs,  confider 
any  conveyance  by  him  to  be  fubje<St  to  re-^- 
demption,  if  it  be  evident  from  the  res  geft4e^ 
that  the  vendee  did  not  depend  upon  the 
power  5  as  if  the  equity  of  redemption  be  cx^ 
cepted  in  the  conve)'ances. 

Nor  will  any  fubfequent  agreement^  entered 
into  between  the  affignees  of  the  mortgi^es 
and  other  perfons,  though  creditors  of  the  mort« 
jgagor,  to  reilri(%  the  period  of  redemption,  alter 
the  Jiature  of  a  conthtd,  originally  founded  on 
ji  mortgage. 

Thus,  where  one  creditor  (lands  mortgaged, 
or  the  equity  of  redemption  of  them  being  fub- 
jeft  to  debts,  and  the  mortgagee  having  ex* 

.  {r)  Vid.  tbc  cafe  of  Qroft  v.  Powell,    ^ufra.  14. 

hibited 


y 
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hibited  a  bill  to  redeem,  or  be  forclofcd)  under- 
took to  reddetn,  entering  into  an  agreement 
with  the  other  creditors,  that,  if  they  paid  him 
the  money  at  a  day  appointed,  they  (hould  re- 
deem, otherwife  the  lands  (hould  be  his  abfo- 
lutely  {s).  Though  the  creditors  failed  to  pay 
the  money  A  the  time  agreed  upon,  yet,  upon 
d  bill  exhibited  by  them  afterwards,  a  redemp- 
tion was  decreed. 


And  it  feems  queftionable  whether  a  power 
of  redemption  can  be  fet  up  upon  a  fubfequent 
parol  agreement,  made  after  an  abfolute  con- 
veyance executed ;  for  if  it  be  a  mortgage  it 
IBuft  be  fo  ab  initio  on  the  original  agreement. 

And,  therefore,  where  one  having  the  rever- 
fion  expectant  upon  the  determination  of  a 
leafe  for  life,  in  an  eftate  worth  1000/.  per  071- 
nuniy  conveyed  it  in  fee  to  IF  R,  in  coniidera- 
tion  of  1000/.  and  no  more,  and  the  tenant  for 
life  died,  a  pj-etence  was  fet  up  that  this  con- 
veyance was  no  more  than  a  mortgage,  becaufe 
W  R  had  declared  that  he  did  not  know  how 
long  he  fhould  enjoy  the  eftate,  and  that  he 
would  take  his  money  figain  with  intereft  {t)  ; 

(j)  Exton  V.  Greaves,  i  Vern.  138,  infra. 

(r)  f^id.  Copleftone  v.  BoxwilU  i  Chan.  Ca*  i.  3  Salk. 
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fed  duhifatiir  per  curiam  ;  and  one  reafon  was, 
bccaufe  matter  fubfequent  will  not  make  it  a 
mortgage,  if  it  was  not  fo  upon  the  original 
agreement. 

But  although  Courts  of  Equity  will  not  fuf- 
ier  the  mortgagee  to  clog  the  redemption  with 
any  ftipulation  for-  a  purchafe,  at  a  fpecific 
price  agreed  upon  at  the  time  of  the  loan,  be- 
caufe  the  admifEon  of  fuch  a  praftice  would 
furnifli  an  inlet  to  great  fraud  and  impofition 
upon  the  mortgagor  s  yet,  I  apprehend,  a  mere 
agreement  that,  in  cafe  of  fale,  an  opportunity 
of  pre-emption  (hould  be  given  to  the  mort- 
gagee, would  be  decreed;  but  it  muft  be 
claimed  at  a  reafonable  time  («) ;  for,  where  Jy 
the  plaintiff's  brother,  died,  having  previously 
mortgaged  lands  to  B  by  deed,  containing  co- 
venants to  re-convey  upon  fix  months  notice 
of  payment  of  the  principal  and  intereft,  and 
•that  in  cafe  the  eftate  Ihould  be  fold,  B 
•ihould  have  the  pre-emption ;  B  got  the 
counterpart  into  his  hands  after  A*%  death; 
then  the  plaintiiT  gave  him  fix  months  notice 
that  he  would  pay  off  the  mortgage,  which  he 
refufed  to  accept;  upon  which,  the  plaintiff 

(»)  Orby  V.  Trigg,  2  Eq.  Ca.  Abr,  599, 24,  Sc.  9  Mod. 
Ca.  in  Law  and  £(^.  2. 

exhibited 
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exhibited  bis  bill  fbr  a  jie-conveyance  of^  ths 
e^te,  having  entered  into  atticks  for  the  fate 
of  it.  B^  in  his  anfwer^  infilled  on  the  cove^s 
nant  for  pre-emption;  but  it  appearing  that 
neither  the  plaintiff  or  purehafer  knew  any  thing 
of  this  covenant,  the  counterpart  of  the  deed 
having  been  in  j9*3  cuftody ;  that  the  plaintiff^ 
on  application  for  it,  had  been  denied  it,  the 
mortgagee  infifting  only  on  payment^  alledging 
the  fecurity  was  too  narrow  for  the  money  lent^ 
and  threatening  to  fo^eclofe^  never  having  ni60K 
tioned  his  claim  to  pre-emption  until  after  the 
eilate  was  fold  i  it  was  faid,  he  ou^t  not  to  (ct 
it  up  to  the  prejudice  of  the  purchafer,  having 
had  time  to  claim  it,  if  he  h,ad  pleafed,  before 
the  Inflate  was  fold ;  and  it  was  decreed  ac« 
corcfingly. 

A  diftindion  hath  been  made  by  the  Court 
of  Chancery  (jt),  between  contracts  originally 
founded  upon  lending  and  boiTowing  money, 
with  an  agreement  for  a  purchafe  in  a  certaia 
event,  acid  cafes  where,  after  a  mortgage,  a  new 
agreement  hath  been  entered  into  andexecHfed 
by  the  parties  for  an  abfol^te  purchafe,  althou^ 
there  be  a  fubfequent  declaration  that  the  mort- 
gagor may  have  his  eftate  upon  payment  of  in- 

ix)  Barrel!  v.  Sabine,  i  Vcri.  a6». 

tereft^ 
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tereft,  principal,  and  cx}fts  ;  or,  where  a  releaie 
of  the  equity  of  redemption  is  given  with  a  coi- 
lateral  agreement  to  re-convey,  upon  re-payment 
of  ^he  purchafe  money ;  and,  in  the  latter  caiesv  • 
it  hath  been  determined  that  no  re-purchafe 
fliall  be  had,  unlefs  upon  ftrid  performance  of 
the  conditions  %pulat«ed. 

« 
Thus  where  Ay  a  joint-tenant  with  B,  her 

6Rer,  made  at>  abfolote  conveyance  to  C  in  fee 
tor  104/.  which  was  admitted  to  be  intended 
€»ily  as  a  mortgage  {^yj ;  fome  time  after,  in; 
/  y#^  JJL§2j.  thoik  deeds  were  cancelled,  and  then  A^ 
'-^  tn  confideration  of  1 84/*  (including  the  104/* 
jMd  by  CJ  conveyed  the  eftate  ut  faptu^  but 
with  a  farther  covenant  Bot  to  agree  to  *  any 
partiticm  without  Cs  confent.  JET' was  in  pof- 
feffion  tiU  1710,^  when  C,  ejefiing.her  out  of  the 
moietly,  enjoyed  it  quietly  till  1726,^  at  whick 
<mst  A  brought  a  bUl  ibr  redemptbn,  to  whicb 
Cpteaded 'himlelf  an  abfolute  purchafer.  The 
ibceipts  given  for  the  money,  mentioned  it  to 
fee  purchafe  money.  In  1710,.  there  was  a& 
agreement  that  A  might  have  the  efiate  again^ 
if  deftml,  on  payment  of  principal,  intereft,. 
«iid  ^charges.      It  was  firfi;  beard  before  the 

Or)  Cottesel  o^  Parchafer  Ga«  la  Bq.  Temp;  Lord  Tal« 

Maflcr 
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Mafter  of  the  Rolls,  who  difmiffed  the  bitf* 
Afterwards  it  came  on  before  Lord  Chancellor 
Talboty  who  obferved  the  cafe  was  very  dark  i 
the  firfl  deed  was  admitted  to  be  a  mortgage, 
the  fecond  was  made  in  the  fame  manner,  cx-^ 
cepting  the  covenant  refpefting  the  partition^ 
which  was  the  darkefl  part  of  the  cafe ;  for  to 
fuppofe  that  it  was  an  abfolute  conveyance, 
and  to  take  a  covenant  from  one  who  had  no- 
thing to  do  with  the  eftate,  made  both  the 
covenant  and  parties  vague  and  ridiculous ;  but 
that  it  would  be  equally  fo,  if  the  deed  was 
fuppofed  not  to  be  an  aftual  conveyance,  fo 
that  it  was  of  no  great  weighty  and  ought  to 
be  laid  out  of.  the  queftion ;  that  he  was  in- 
clined^ upon  the  whole,  to  think  the  convey- 
ance in  1708,  was  at  firfl  an  abfolute  con- 
veyance. The  agreement,  in  17 10,  for  the  re- 
purchafe,  fhewed  it  was  not  redeemable  at  firft; 
the  acquiefccnce  of  fixteen  years  under  C*s  pof* 
fefSon,  was  a  flrong  evidence  of  it  i  and  his  Lord^ 
fhip,  upon  the  circumflances  of  the  cafe,  af-% 
firmed  his  Honor's  decree. 

So,  where  lands  in  Wales  were  mortgaged  foi' 
400L  and  afterwards,  neither  principal  nor  in* 
terefl  being  paid  at  the  time  limited,  the  mort- 
gagee 
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gagee  brought  aii  ejedment  {£),  got  pofleflSlon 
of  the  premifes,  and  then  obtained  a  releafe  of 
the  equity  of  redemption  from  the  mortgagor^ 
upon  payment  of  350/.  more  j  a  note  was  given  ^ 
at  the  time  of  executing  the  releafe,  that  the 
releafee,  on  payment  of  the  750/.  and  all  charges 
of  repairs  within  a  year  by  the  releafor,  (hould 
fell  and  convey  to  him  the  premifes.  Payment 
having  been  negleAed  for  fixteen  years,  redemp- 
tion was  not  allowed,  the  note  being  confidered 
as  an  original  agreement  between  the  parties  to 
fell  and  convey  the  pitmifes  upon  the  terms 
therein  mentioned,  but  not  that  the  rekafof 
fhould  be  at  liberty  to  redeem  the  iame. 

We  muft  remark  here  alfoj^  that  if  the  tranf- 
a&ion  pafles  between  perfons  of  the  fame  fami- 
ly, and  there  appears  upon  the,  face  of  the  con- 
traft,  or  in  proof,  an  intention,  in  a  certain 
event,  to  benefit  the  lender  of  the  money,  the 
contraft  will  be  confidered  as  wearing  a  kind  of 
double  afpeA,  and  the  court  will  fupport  the 
intention  of  the  parties  to  turn  a  mortgage  in* 
to  a  purchafe  in  a  certain  event,  though  con- 
trary to  the  general  rule;  for,  in  fuch  cafe, 
there  is  no  danger  of  any  fraud  or  pradice 

(»)  Endfworth  ir.  Griffith,  15  Vin.  Abr.  468,  PI.  k9« 
^  £q.  C^  Abr»' 5,959  PI.  6.    1  Brown's  Pari.  Ca.  149. 

M  againft 
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againft  the  mortgagor,  which  is  the  mifchief 
intended  to  be  prevented  by  a  flridk  obferyance 
of  the  maxim  in  equity,  that  an  ejtate  cannot 
be  a  mortgage  at  one  timey  and  an  abfolute 
purchafe  at  another. 

Thus,  where  one,  feifcd  in  fee,  in  cojoiidera- 
tlon  of  looo/.  paid  to  him  by  a  perfon  that  mar- 
tied  his  kinfwoman,  conveyed  to  him  and  his^ 
heirs,  and  took  a  re-demife  for  ninety -nine  years, 
if  he  (hould  live  fo  long,  with  a  covenant  there- 
in, that  if  he  Ihould  pay  looo/.  with  the  in- 
tereft  that  (hould  be  due  for  the  fame  at  any 
time  during  his  life^  the  mortgagee  (hovdd  re- 
convey  to  him  and  his  heirs ;  and,  if  the  mart- 
gagor  did  not  pay  the  money ,  theii  his  heirSy 
fUc.Jliould  have  no  power  to  redeem;  the  mort- 
gagor died,  the  money  not  being  paid.  His  heir 
preferred  a  bill  to  redeem,  and,  at  firft,  it  waa 
fo  decreed  by  Lord  Nottingham  (a).  Afterwards 
the  caufe  came  on  again,  upon  a  demurrer  to  a 
bill  of  review,  to  reverie  that  decree.  It  was  ar- 
gued for  the  demurrer,  that  an  eftatc  could  not 
be  a  mortgage  at  one  time,  and  afterwards  be- 
come an  abfolute  purchafe  by  one  and  the  fame 
deed;  that  the  mortgagee,  in  this  cafe,  had  a 
proper  remedy,  and  might  have  made  his  eftate 

{a)  Bonham  <v,  Newcomb^  2  Vent.  364,     1  Vcrn.  Jp 
2i4>  232,    2  Ca«  Ch.  58.  159. 

abfolute 
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ftbfoiute  in  i,  legal  courfe,  by  exhibiting  a  bill  to 
foreclofe;  but  the  court  inclined  to  reverie  the 
decre^i 

And  this  Caufe  coiriilig  Oti  de  iniegroy  thd 
Lord  Keeper  adhered  to  his  former  opinion,  that 
there  ought  to  be  no  redemption  (6)  j  princi- 
pally, becaufe  it  was  pt&oed  in  the  caufe^  that 
the  defign  of  the  ihortgagor  was  to  tnake  a  fet- 
tlenlent  by  this  mortgage,  and  that  he  intended 
a  kindnefs  and  benefit  to  the  mortg^ee,  in  cafe 
he  (hould  not  think  fit  to  redeem  in  his  life-^ 
timei  And  as  there  was  an  exprefs  coreiiant 
that  the  mortgagor  might  redeem  at  dny  time 
during  his  life,  his  Lordfhip  thought  be  could 
hot  in  equity  have  been  debarred  of  that  pri- 
vilege^  for^  by  a  bill  to  foreclofe  a  man,  you 
could  only  bar  him  of  his  equitable  title  when 
his  eftate^  in*  law^  wsks  become  forfeited  i  but 
when  he  had  a  continuing  'title  at  law,  as  iii 
this  cafei  by  an  exprefs  provifo  that  he  might 
redeem  at  any  time  during  life,  he  thought 
equity  could  not  have  debarred  him  of  that 
privilege*  And,  therefore,  feeing  the  mort-- 
gagee^  in  the  prefent  cafe^  could  not  have 
compelled  the '  mortgagor  to  redeem^  and 
that  the  mortgagor  might  Itave  lived  fo  long 

(i)  1  Vera.  232* 

Ma  as 
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as  to  have  made  it  an  iU-baigain,  tiben,  vthttf 
by  contingency  it  happened  to  be  a  good  bar^ 
gain,  there  was  no  reafon  to  raife  an  equity 
to  take  the  eftate  from  the  mortgagee,  efpe* 
cialiy  where  there  was  a  kindnefs  and  benefit 
intended  hiln  by  the  mortgagor. — And  Lord 
Nottingham's  decree  was  reverfed,  and  the 
reverfal  afterwards  affirmed  in  parliament  held 
J  ic  2W.  add  M. 

So,  if  a:  man  borrows  money  of  hb  brother, 
and  agrees  to  make  him  a  mortgage,  and,  that 
if  he  has  no  iflue  male^  he  fliall  have  the  land  ^ 
fuch  an  agreement,  made  out  by  proofs  might 
be  decreed  in  equity,  (r) 

Another  exception  hath  been  made  to  this 
general  rule,  namely,  where  a  conditional  con- 
veyance is  made,  to  be  void  upon  payment  of 
a  fum  certain,  within  a  ftipulated  time,  in 
contemplation  of  a  fettlement,  or  ^family  pro- 
vifion.  (rf)  As  wherp  Ay  feifed  of  a  copyhold 
in  fee,  furrendered  it,  upon  his  marriage,  to 
the  ufe  of  himfelf  and  his  wife  in  fpecial  tai^ 
remainder  to  her  in  fee,  upon  condition  that, 
H  he  paid  50/.  at  a  day  certain,  to  the  daugh- 


(r)  I  Vem.  193. 

{d)  King  V.  Brojnley>  2.  Eq.  Ca.  Abr.  595'.  c.  8. 


ter 
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ter  that  -the  wife  had,  then  the  whole  furrender 
fliould  be  void. T— The  day  elapfed,  the  50Z.  not 
paid,  and  the  hufband  died  without  ifTue.  On 
a  bill  to  redeem,  brought  by  his  heir  againft  a' 
purchalier  from  the  wife^  the  defendant  pleaded 
that  he  was  a  purchader  for  a  valviable  confider- 
ation  without  notice  j  and.  it  ,was  refolyed,  that 
this  was  not  originally  defigned  for  a  mortgage, 
but  that  the  party,  by  fettling  it  thus,  had 
ieft  it  in  his  eleftion,  either  to  perform  the 
condition  by  p^yiog  the  money,  or  to  let  the 
{ettlementfbrndi  he  had  chofen  the  latter,  and. 
;the  pjea  was  allo\yed. 

So,  where  one,  (€)  upon  his  xnjirriage,  co « 
venanted  that  his  wife  (hould  be  paid  i  coo/. 
within  two  years  after  his  death,  and  for  per* 
fbrmance  thereof,  entered  into  a  ilatute  ^  ,but 
prior  to  the  covenant  and  flatute,  had 
mortgaged  part  of  ,the  lan<^s  for  5Q0/.  for 
qertain  years,  '  Afterwards  be  devifed  thefe 
lands  to  his  wife  and  her  heirs,  if  the  1060L 
were  not  paid  to  her,  according  to  the  mar- 
ri^e  covenant,  fti»e  payiQg  .ofF  the  faid  500/, 
He  died,  leaving  his  wife  executrix,  to  whofe 
hands  afle^s  came;  the  1000/.  not  being  paid 
to  the  wife,  (he  paid  off  the  590/.  and  bad  tlie 

{f)  Six  Nich.  Wolfton  v.  Afton,  Hardrcfs  5u, 
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mortgage  lands  affigned  to  her.  She  then  coar- 
vcyed  over  the  mortgage  lands  in  fee  by  fine 
and  deed.  The  queflion  was,  whether  the 
heir  of  the  covenantor  could  redeem,  paying 
the  looo/.  and  the  500/.  with  intereft  upon 
difcount  of  the  profits  ?  And  the  Lord  Chief 
Baron  was  of  opinion  he  could  not ;  for  the 
devife  to  the  wife  was  abfolqte,  if  the  i  poo/, 
were  not  p^id  at  th^  time  appointed, 

^^/^  j^y.  -^  A  4?ftinftion  hath  been  likewife  taken,  be- 
tween mortgages,    and  defeazable    purchafes, 

'^•^'  ^     fubjeft  to  re-purchafcs  within  a  time  limited^ 

^^/^  /         where   the  intereft  is  taken  by  way  of  rentr 

charge;  for,  in  the  latter  cafes,  the  ftipulations 
made  between  the  parties  muft  be  ftriftly  ad- 
hered to,  or  the  eflate  of  the  grantee  will  be- 
come abfolute,  If  it  were  otherwife,  it  woul4 
make  property  very  precarious;  for  if,  after 
the  term  agreed  upon,  the  eftate  were  to  b^ 
confidere^  as  a  redeemable  intereft,  then  \% 
would  be  only  a  p^rfonal  eftate ;  but,  if  con-i 
fidered  as  abfolute,  it  would  be  a  freehold,  and 
^luft  be  conveyed  as  fuch.  This  would  create 
great  gonfufion,  and  render  it  very  difficylt  fo^^ 

^  .  perfons  either  to  difpofe  of  fuch  property^  or 

to  fettle  what  kind  of  conveyance  was  proper. 
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Thus  where  /  S  (f)  granted  a  rent-charge  in 
fee  of  48/.  a  year  to  B  upon  condition,  that 
\i  I S  fhould,  at  any  time,  give  notice  to  pay  - 
in  the  confideration-money  (being  800/)  byin- 
ftalments,  r/s:,    100/.  at  the  end  of  every  fix 
months ;  and  (hould,  purfuant  to  fuch  notice, 
pay  the  fame  and  intereft  (U  any  time  during 
his  lifeMmey  then  the  grant  to  be  void.  There 
was  no  covenant  for  I  S  to  pay  the  money, 
and  the  rent-charge  was  much  lefs  than  what 
the  intereft  came  to  (intereft  then  being  8  per 
cent.)    B  had   conveyed  it  over  after  /  -S^s 
death  to  a  purcka/er  with  collateral  /ecurity 
for  quiet  enjoyment,   and  the  purchafer  had 
afterwards  made  a  marriage  fettlement  upon  it. 
The  queftion  was,  whether  it  was  redeemable 
after  fixty  years  ?  And  it  was  decreed,  by  Lord 
Cooper^  that  it  was  not.     His  Lordlhip  ob- 
ferved,  it  was^  material   that  at  the  time  of 
making  the  mortgage,   intereft  was  at   8  per 
cent,  the  rent-charge,  therefore,  was  much  lefs 
than  the  intereft  of  the  money ;  confequently 
the  payment  of  the  rent-charge  could  not  be 
taken  as  the  payment  of  the  intereft ;  that  fe- 
veral  circumftances  occured  in  this  cafe,  which, 
though  each  of  them  fingly  might  not  be  of 

(f)  Floyef  V.  Lavington,  i  P.  Wms.  a68. 
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force  to  bar  the  redemption,  yet,  joined  toge* 
ther,  were  ftrong  enough  to  prevail  over  it  | 
that  the  mortgagee  feemed  to  have  allowed  a 
conjideration  for  purchafing  the  equity  of  re- 
demption after  the  d^ath  of  the  mortgagor; 
firft,  by  taking  the  rent  of  48/.  per  annum  i 
fecondly,  by  agreeing  to  have  hi?  money  by 
inftajments ;  thirdly,  by  leaving  it  only  at  the 
eleftion  of  the  mortgagor,  whether  he  would 
redeem  or  not ;  that  there  could  be  no  reafon 
given  why  fuch  a  contingent  right  of  redemp- 
tion might  not,  upon  fair  ^nd  equitable  tenns;^ 
be  purchafed ;  that  lejigth  of  time,  where  fb 
great  as  in  the  prefent  cafp,  was  a  good  bar  of 
redemption  of  a  rent-charge,  as  well  as  of 
land;  and  that  the  mortgagor  was  not  bound 
to  pay  the  money  by  any  covenant. 

The  Reporter  obferves  upon  the  laft  cafe, 
that  it  was  thought  length  of  time  was  the 
principal  objeftion  to  the  redemptions  but, 
in  the  cafe  of  Mellor  v.  Lees,  (g)  which  came 
on  before  Lord  Chancellor  Hardivickey  upon 
an  appeal  from  the  Rolls,  the  doArine  that 
fuch  limited  agreements  for  redemption,  or  r^-. 
ther  re-purchafe,  were  legal,  was  confirmed. 


U)  2  Atk.  494. 
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In  this  cafe  a  mortgage '  was  made  of  an 
^ftate.  by  the  plaintiff's  grandfather,  Thomas 
MelloVy  in  1689,  to  John  and  James  Whiter 
head ;  the  Whiteheads  afterwards,  on  the  5th 
pf  June  16,89,  mortgaged  .the  fame  eflate  to 
Cartioright  and  Haywoody  and  their  heirs,  foy 
fcGuring  2eo/.  to  which  Thomas  and  his  fon, 
John  Mellor^  were  parties;  and  Cartxvright 
and  Hayxooody  in  order  to  fecure  themfelve$ 
the  interefl,  made  a  leafe  to  the  plaintiff's  fa-? 
ther  and  to  his  af£gns,  dated  the  i^th  of  June 

m 

16.89,  for  five  thoufand  years,  at  the  rate  of 
12/.  a  year,  for  {he  threp  firft  years,  and  lo/,  4 
year  for  the  remainder  of  th^  term ;  and  ify  ir^ 
the  /pace  of  three  yearSy  the  200/.  was  paid 
with  intereft,  then  the  premifes  were  to  be 
re-conveyed.  Receipts  had  been  given  fome- 
times  for  ii)tere(t,  ancj  fometimes  for  a  rent- 
charge;  the  laft  receipt  was  in  1730.  The  200/. 
Jent  was  money  Jeft  under  one  Sutton's  will  in 
1687,  and  direded  to  be  \^d  oyt  ip  the  pur- 
chafe  of  lands  in  fee,  in  Jjmcajhire  or  CheJIiirei 
the  rents  to  be  applied  towards  clothing  twenty 
four  aged  and  needy  houfe-keepers.  The  eflate, 
at  the  time  of  the  mortgage,  was  worth  500/. 
only,  but  was  now  valued  at  900/.  The  plain- 
tiff, on  the  20th  of  January  1738,  had  given 
potice  that  he  would  pay  in  the  money ;  but 

2  the 
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the  defendant,  a  new  truftee  of  the  charity, 
had  refufed  to  take  it,  infiftjng  that  it  was  an 
abfolute  purchafe.  And  it  was  fo  decreed  by 
Fortefcuc,  Matter  of  the  Rolls,  from  which 
decree  ^herc  was  now  ^  appeal  made  to  the 
Chancellor. 

» 
His  Lordfliip  faid  there  were  two  general 
queftions  in  the  cafe,  Firft,  as  to  the  contraft, 
whether  the  tranfadion  was,  in  its  nature,  a 
mortgage,  or  a  defeazable  purchafe  fubjeft  to 
a  re-purchafe  ?  Secondly,  whether,  if  originally 
intended  as  a  mortgage,  length  of  time  would 
not  be  ^  bar  to  redeeming  ? 

As  to  the  firft^  there  was  a  difference  be- 
tween fuch  an  agreement  as  this,  which  related 
to  a  rent-charge  iffuing  out  of  land,  and  an 
agreement  which  related  to  the  land  itfelf.  So 
^fo  the  cafe  of  creating  a  rent-charge,  and 
mortgaging  a  rent-charge,  were  different  confi- 
derations;  when  a  man  took  a  mortgage,  the  pro-^ 
duce  of  the  eftate  was  not  only  barely  adequate 
to  the  intereft,  or  ^en  to  a  perpetual  payment 
of  the  intereft,  but,  generally,  was  double  the 
value  of  the  intereft  of  the  money  lent*  If 
jmy  fetters  had  been  laid  upon  redeeming  the 
jliortgaged  eftate,  by  an  oj'iginal  agreement 
I  cith^ir 
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either  in  the  mortgage-deed,  or  in  a  feparate 
deed,  it  would  not  have  availed,  where  it  was 
done  with  a  defign  to  wrejt  the  ejtate  fraudu^ 
lently  out  of  the  hands  of  the  mortgagor : 
but  what  fraud  or  inconvenience  was  there  in 
this  cafe  ?  The  land  itfelf  was  not  parted  witht 
but  it  was  merely  felling  a  rent-charge  ftridly 
adequate  to  the  confideration  given  i  and,  in- 
ftead  of  having  a' chance  for  the  whole  eftate, 
the  lender  was  contented  to  buy  the  interefi;  for 
ever  by  way  of  rcnt-chaige, 

As  to  the  particular  agreement,  his  Lordfliip 
faid^  that  from  tha^,  and  from  the  articles 
made  in  1689,  it  appeared  plainly  to  be  the 
intention  of  the  parties  that,  after  the  end  of 
three  years,  the  interefl:  (hould  be  changed  into 
}i  rent -charge,  and  be  irredeenu^ble. 

His  Lord(hip  farthef  faid,  it  was  material, 
that  the  money  left  to  the  charity  and  lent, 
was  not  to  be  laid  out  at  ihtereft,  but  to  be 
invefted  in  land  in  fee  fimple;  fo  that  thc^ 
truftees,  being  under  an  inability  of  treating 
\n  the  common  way,  put  it  in  this  method; 
|Uid  the  will  itfelf  Jaid  the  foundation  of  the 
(ranfadion,  and  cleared  the  defendants  from  the 
(iiggefJiioD  pf  opprefliQA  and  im|)Oj(ition. 


i 
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Likewife  an  effential  circumftanGe  in  this 
cafe  was,  that  there  was  no  covenant  in  the 
deed  for  re-paynaent  of  the  mortgagee-money  (A)  i 
for  though,  in  general,  this  was  no  nile  againft 
redemptions,  here  it  was  explanatory  of  the 
whole  fqheme  and  intention  of  the  parties.  He 
did  not  found  his  opinion  fingly  upon  the  na- 
ture of  the  contraA,  but  alfo  upon  the  great 
length  of  time  elapfed,  being  48  years.  Not 
that  4:he  general  rule  of  jthe  court  (npt  to  fuf^ 
fcr  a  common  and  plain  mortgage  to  be  re* 
deemed  after  the  mortgagee  had  been  in  re- 
ception of  the  rents  and  profits  a  confiderable 
time,  becaufe  it  would  b^  making  him  bailiff 
to  the  mort:gagor  and  fubjedjk  to  an  account) 
applied  forcibly,  in  this  cafe  of  a  rpnt-charge  S 
tjiere  would  be  no  fuch  inconvenience,  for  the 
perfon  might  eafily  account  5  but  the  value  of 
property  was  greatly  altered  fince  1689,  there-? 
fbre  more  miglit  have  been  faid,  if  the  re- 
demption had  •  been  propofed  fooner.  His 
Lordihip  concluded  by  faying,  the  hill  was 
properly  difmiCed  at  the  Rolls,  not  fo  much 
vpon  general  rules,  as  upon  the  particular 
ctrcumftances  of  the  cafe,  and  of  the  iimilL- 
tude  between  it  and  that  of  Flpr/er  v*  Lff-^ 
vington.     (/) 

{k)  I  Will.  «7i.  (/)  Sufra.  page  167. 

It 
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It  is  to  be  obferved,  upon  the  reafoning  tA 
this  cafe,  that  although  Lord  Hardwicke  Hated 
the  length  of  time,  as  an  additional  reafon  in 
fupport  of  this  decree,  yet  he  only  urged  it  as 
to  its  operation  in  altering  the  value  of  the  pro* 
perty,  and  not  as  a  prefumption  of  the  grantor's 
having  abandoned  his  right  of  redemptiorr,  if 
he  had  ever  been  intitled  to  it.  And  his  Lord- 
ihip  principally  determined  upon  the  fpeciai 
circumftances  of  the  contraft,  for>  as  he  juftly 
obferved,  length  of  time  was  allowed  to  be  a 
good  objeftion  to  redemption,  becaufe  of  the  dif- 
ficulty it  laid  upon  the  mortgagee  of  accountings 
which,  in  the  cafe  of  a  rent-charge,  did  not 
cxift.  A  diftinftion  which  had  been  taken  be*- 
fore  in  the  cafe  of  Lord  Wzddri?igfon  v  Jemtings 
in  Lord  Harc(nirf%  time,  [k)  cited  by  Sir  Jofeph 
Jekyl  in  Floyer  and  Lavington^  where  the 
court  took  a  difference  between  a  mortgage  of  a 
rent-charge,  and  of  land;  and  allowed  a  re- 
demption in  the  former  cafe  after  eighty  years. 

And  it  feems,  from  the  determmation  in  the 
cafe  of  Tajburgh  and  M^Namara  v.  Sir  Robert 
Echlin  etaU  (/)  that  fuch  a  contrad  refpefting 


(Jt)  Widdringfon  V.  Jennings, cited  i  P.Will.  Rep,  270. 
(/)  Taiburgh  v.  Echlin  ct  al.'  4.  Brown's  Par.  Ca.  14/ci. 
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iiBLndsi  littiiting  the  payment  of  the  money  act-^ 
vanced  and  intereft  thereupon  to  a  particular 
period^  Would  be  confidered  in  the  ndture  of  a 
conditional  purchafe,  and  no  redemption  allow* 
ed  thereof,  after  the  time  ftipulated* 

*rhis  cafe  cattie  before  the  ttoufc  of  Lordi 
ttpon  an  appeal  from  a  decree  made  by  the 
Lord  Chancellor  of  Ifelandy  in  the  year  1 732^ 
on  the  following  cirpumftances,  via. 

King  James  L  by  his  letters  patent  under  the 
great  feal,  dated  the  1 7th  of  June  1 608,  grant-' 
ed  divers  lands  to  John  King  and  John  JBingley, 
and  their  afligns^  for  116  years,  to  commence 
from  the  1 8th  of  May  then  lad  paft^  at  a  cer^ 
tain  yearly  rent.  The  refidue  of  which  term^ 
by  deed  dated  the  26th  of  May  1677,  became 
.*vefted  in  John  Tajburgh,  father  of  Henrjf. 
Tajburgh^  the  appellant  in  the  caufe. 

King  Charles  I,  by  his  letters  patent,  dated 
the  2  5th  "of  March  1647,  granted  the  fame 
premifes  to  Sir  Maurice  Eujiace  and  his  heirs 
at  a  like  rent,  but  without  reciting  or  taking 
any  notice  of  the  term  of  1 1 6  years.  Sir  Mau-^ 
riccy  by  his  will  dated  the  20th  of  June  1665^ 
devifed  the  premifes,  inter  aliay  to  his  nephew 

Sir 
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Sir  John  Eujiace  in  fee ;  who  by  virtue  thereof", 
or  as  heir  at  law  of  the  teflator,  became. en  titled 
to  the  reverfion  and  inheritance  of  the  premifes^ 
>erpe(5bint  on  the  determination  of  the  term  of 
116  years. 


The  premifes  being  only  of  the  clear  yearly 
value  of  2.00/.  Sir  John^  in  conlideration  of 
200/.  paid  him  by  the  faid  John  Tajburghy  did 
by  leafe  and  releafe,  dated  the  30th  and  31(1  of 
May  1681,  grant  and  convey  the  fame  to 
Charles  Tajburgh  and  his  heirs,  in  truft  for 
John  Tajburgh ;  in  which  indenture  of  releafe 
there  was  a  provifo  to  the  following  efFeft,  viz. 
That  if  Sir  John  Eufiace^  his  heirs,  executors, 
oradminiflrators,{houldpay  to  CharksTajburgh^ 
his  executors,  adminiftrators,  or  affigns,  at  the 
end  of  five  years,  to  be  accounted  from  the 
tlate  of  the  releafe,  the  fum  of  200/.  with  full 
intereft  for  the  fame,  at  the  rate  of  10/.  per 
cent,  per  annum^  according  to  the  cuftoin  of 
the  kingdom  ofi  Ireland ;  that  then  it  (hould 
be  lawful  for  him  and  his  heirs,  into  the  pre- 
miies  to  re-enter,  and  the  fame  to  repofiefs  and 
enjoy  as  in  his  and  their  former  right.  But  if 
Sir  John^  his  heirs,  executors,  or  adminiftrators 
ihould  foil  in  payment  of  the  money  with  inte- 
reft at  the  time  limited,  that  then  the  eftate  of 

the 
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the  faid  Charles  Tajburgh  fliouW  bef  abfolute 
and  indefeazable,  as  well  in  equity  as  in  law  i 
and  that  Sir  Johriy  his  heirs  and  affigns^  fliouldy 
on  failure  of  payment  as  aforefaid,  be  for  ever 
debarred  from  all  fight  and  relief  in  equity^ 
againil  the  tenor  of  the  faid  releafe^  And  Sir 
John  did  thereby,  for  himfelf  and  his  heirs,  re^ 
kafe  unto  Charles  TaJbUrghy  his  heirs  and 
afligns  for  ever,  all  his  right  in  equity  to  Fede.eni 
the  premifes,  in  cafe  of  failure  of  payment  as 
aforefaid :  and  there  was  no  covenant  in  the 
deed,  on  the  part  of  the  grantor,  to  repay  the 
2oo/.  or  the  interefl  thereof,  as  is  ufual  in 
mortg^s. 

The  five  years  mentioned  in  the  provifb  being 
clapfed,  and  no  part  of  the  200/.  or  the  intereft 
thereof  having  been  paid,  John  Tajburgh 
(having  no  remedy  at  law  to  compel  the  pay* 
ment,  the  eftate  being  only  a  reverfion  expect- 
ant upon  the  determination  of  a  term  of  which 
there  were  then  43  years  unexpired)  exhibited 
a  bill,  in  April  1687,  in  the  name  of  Charles 
Tajburghy  againil  Sir  John  Eujlacey  fetting 
forth  the  nature  of  the  conveyance,  and  praying 
payment  at  a  certain  day,  or  that  the  condi- 
tional eftate  of  Charles  Tajburgh  in  the  pre- 
mifes  (in  cafe  it  fliould  be  adjudged  to  be  a 

defeasable 
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defeazable  or  redeemable  efbite)  fliould  be 
made  abfblute  to  him  and  his  heirs;  and  that 
in  that  cafe  Sir  John  Eu^dce  might  be  fore^ 
dofed  of  all  right  or  equity  of  redemption  of 
the  premifes,  and  might  make  farther  abfolute 
conveyances  and  aflurances  to  the  faid  Charles 
Tajburghj  according  to-  the  tenor  and  true 
meaning  of  the  indentures  of  leafe  and  re- 
leafe. 

Sir  John  being  (erved  with  a  fubpcma  to 
^anfwer  this  bill,  flood  out  all  procefs  of .  con- 
tempt to  a  fequeftratipn,  and  in  May  1688, 
appeared  by  his  Six  Clerk^  and  prayed  a  com- 
miffion  for  taking  his  anfwer  in  England^  which 
was  granted  by  confent.  But  it  was  ordered 
that,  unlefs  the  fame  was  returned  by  the  22d 
of  June  following,  the  caufe  fhould  be  fet 
dowp  to  be  heard,  and  the  bill  taken  pro  con-- 
fejjb.  Sir  John  having  negledted  to  anfwer  at 
the  time  limited,  farther  time  was  given  him  5 
but  he  flill  neglefting  to  anfwer,  a  decree  was 
made  the  i  ith  December  i688,  that  he  fhould 
be  fbreclofed,  unlefs  the  principal,  mtereft,  and 
cofls^  were  paid  before  the  nth  December 
1689. 

N  After- 
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,  Afterwards  Sir  Johii  Etijlace  returned  to 
Ireland^  and  lived  until  the  year  1 706,  when 
he  died  without  iffue ;  but  he  nerer  took  any 
one  ftep  to  impeach  thefe  proceedings  or  dc- 
cree  y  or  did  he  ever  attempt  to  feek  a  redemp- 
tion of  the  premifes,  but  acquiefced  under  the 
decree  for  1 8  years* 

,  tienry  Tajburgh^  the  appellant,  fucceeded 
to  this  eftate  on  the  death  of  his  father,. in 
1 691-)  aild  entered  thereupon.  And  not 
imagining  that,  after  an  acquiefcence  of  54 
years  under  the  decrcjp,  afiy  perfon  would  fet 
up  a  claim  thereto  under  Sir  John  EvftacCy  he 
by  indenture,  dated  the  24th  of  April  lyzzy 
in  coniideration  of  a  fine  of  300!.  demifed  the 
fame  to  the  appellant  George  M^Namara  for 
the  term  of  3 1  years,  at  the  clear  yearly  rent 
of  250K 

But  the  value  of  lands  in  Ireland  rifing  con- 
fiderably,  a  bill  was  exhibited  in  the  Court  oi 
Chancery  there,  in  September  1723,  by  feveral 
perfons  in  right  of  their  wives  (nieces  and  co*- 
hcireflfes  of  Sir  John  Eujtace)  alledging,  that 
the  bill  of  foreclofur©  was  obtained  by  furprife, 
fraud,  and  impofition^  and  praying  it  might 
be  reviewed  and  xeverfcd; 

After- 


Afterwards,  in  April  1729,  the  appellant 
Henry  put  in  a  plea  and  «anfwer  to  this  bill 
(which  having  abated,  they  claimed  a  right  to 
revive)  infilling  on  the  title  as  before  fet  forth ; 
and  ferther  pleading  the  leafe  and  releafe  exe- 
cuted, in  1681,  by  Sir  John  Euftace^  the 
declaration  of  truft  executed,  by  Charles  Taf- 
burghy  the  decree  of  foreclofure,  and  the  pro* 
ceedings  had  in  that  caufe,  and  the  great 
length  of  time  and  acquiefcence  under  that 
decree.  And  George  M^Namara  denied  notice 
of  the  refpondents'  title,  and  infifted,  that  he 
was  a  purchafer  for  a  valuable  cqnflderation,  of 
h^s  faid  term  without  any  notice.  But  it  was 
decreed,  that  upon  the  refpondents*  paying  the 
appellant  Henry  the  principal,  intereft,  and 
cofts  due  to  him,  he  fhould  reconvey  the  fame^ 
and  as  to  M^Namara^  an  iiTue  was  diredted  to 
be  tried,  whether  he,  at  aiiy  time,  and  when, 
had  notice  that  the  co-heirefles  of  Sir  John 
Kuftace  had  or  claimed  any  jmd  what  right  to 
the  lands  in  quefliop,  after  the  leafe  to  King 
and  Bingley  Ihould  expire. 

From  this  decree  the  appeal  was  brought ; 
it  being  infilled,  on  the.  part  of  the  appellants, 
that,  as  the  cafe  was  circumftanced,  there 
ought  to  be  no  redemption,  upon  any  terms 

N  z  what- 
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whatever ;  it  having  been  ezprefsly  agreed  by 
the  releafe  in  1681,  that,  if  the  money  was  not 
^d  withifi  five  years,  the  eflate  Ihould  be 
irredeemable ;  it  ought  therefore  to  be  con- 
lidered  as  a  conditional  purchafe^;  and  the 
rather,  becaufe  there  was  no  covenant  to  re- 
pay the  money..  That,  as  the  appellant  Taf-^ 
burghj  or  thofe  under  whom  he  claimed,,  could 
not  compel  payment^  it  ought  not  to  have 
been  decreed  a*  mortgs^:  for>  in  cafes  o£ 
mortga^a,.  the  remedy  (hould  be  reciprocal  > 
confequently,.  no  equity  of  redemption  could 
arife  or  fpring  from  the  condition  contained  in 
the  releafe  ^  for  the  fuppofed  pledge  was  only  a 
reverfion  expectant  on  aloi^  tesm  ofyears,where- 
of  no  lefs  than  43  were  then  to  come,  during 
which  time,  it  could  yield  no  manner  of  fruit 
or  proiiL  That  the  200I.  was  a  fufEcieht  con-^ 
Adjuration  for  the  abfolute  purchafe,  according- 
to  the  then  value  of  lands  in  JBreland,  That 
the  decree  of  the  nth  Decemdtr  1688,  ought 
to  be  binding  upon  Sir  John  Euftacej  and 
upon  the  refpondent33h  ^  claiming  under  hin\^ 
And  even  fuppofing  this  to  be  the  cafe  of.  a. 
mortgage  clearly  and  undoubtedly  redeemable,, 
yet,  confidering  the  length  of  time  that  the. 
mortgagor,  and  thofe  claiming  under  him,  had. 
acquiefced,  without  demanding  (uch  redemp^ 
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tion,  and  regard  being  had  to  the  other  cir- 
<:um{lances  of  the  cafe,  no  redemption  ought 
40  be  decreed. 

To  this  it  was  anfwered  by  the  refpondents. 
That  upon  .the  face  of  the  deeds  the  tranfac- 
tion  appeared  to  be  a  mortgage ;  that  John  Taf* 
hurgk  underftood  it  fo  to  be,  or  he  would 
«ot  have  brought  his  bill  of  foreclofure.  That 
^ch  claufes  to  reftrain  the  redemption  were 
always  confidered  in  equity  as  terms  ..extorted 
from  the  neceffities  of  the  borrowerj  and  tend- 
ii^  to  ufury  aad  oppreflion  3  that  the  decree 
in  1688  was  Bot  binding  or  conclufLve,  being 
obtained  in  the  sd^fence  of  Sir  John  EvfiacCp 
!i?ithoi]^  any  defence,  and  in  ^ime  of  war  and* 
^neial  cpnfuiion ;  it  was  never  completed,  of 
ihe  ^^ccpun^t  direfted  taken,  or  the  order  for 
^redoil;tre  made  abfolute. — As  to  the  lengtbt 
of  time,  it  w^  faid,  that  the  firft  leafe  granted 
5did  not  expife  until  1724,  which  was  after 
Ithe  firfl  biU  for  redemption  was  brought;  con-* 
iequentlf  Tafbiirgh  jCQuld  not  be  confidered  as 
a  mortgs^ee  in  pofleflion,  till  after  the  expira* 
Ition  of  that  term  ;  for,  during  its  continuance, 
he  was  in  pofleflion  as  a  tenant,  and  not  as  a 
mortgagee.'  Pefides^  Sir  John  Eujace  being 
in  England  fpm  the  time  of  making  the  mort* 
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gage  till  near  his  death »  and  in  extreme 
poverty,  and  his  heirs  at  law  having  been 
under  coverture  or  infancy  from  that  time  ta 
the  time  of  filing  their  bill  in  1723,  which 
was  before  the  reverfionary  eftate  came  into 
pofleflion,  no  laches  or  delay  could  reafonably 
be  imputed  to  them.  As  to  APNamara,  it 
was  (aid  to  be  proved  by  the  refpondents,  that 
the  premifes  were  of  the  yearly  value  of  900I. 
and  that  the  only  confideration  for  his  leafe  was 
a  fine  of  300I.  and  an  annual  rent  of  250I.  and 
that  it  appeared  in  the  caufe,  that  he  had 
notice  of  the  refpondents*  title,  previous  to  his 
taking  the  leafe ;  and  that  covenants  were  in* 
fertcd  therein  for  bearing  the  lofs,  in  cafe  of 
an  evidion ;  for  which  reafons  it  was  hoped  the 
appeal  would  be  difmiifed  with  coils. 

* 
But  it  was  ordered  and  adjudged,  that  the 

proceedings,  orders,  and  decrees  therein  com-, 
plained  of,  fliould  be  reverfed,  and  the  refpon- 
dents' bill  difmiifed. 


I  thought  it  necefTary  to  ilat<5  the  reafons. 
offered  by  the  parties  to  this  appeal  rather  at . 
large,  becaufe  a  fatis&£tory  anfwer  being  given 
to  the  ^uments   of  the  appellants,  founded 
upon  the  length  of  time  that  had  elapfed  fince . 
5  the 
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the  decree  for  foreclofure,  upon  the  decree 
)t{elf.  Olid  upon  the  purchafe  of  M^Namara^ 
the  cafe  appean  to  me  to  turn  abftradte^ly 
upon  the  queftion  of  the  legality  or  illegality 
of  the  provifo  for  a  repurchafe.  And,  indeed, 
if  the  order  for  foreclofure  had  even  been  made 
abfblute,  I  apprehend  it  would  have  nude  no 
difference  in  the  cafe,  had  the  tranfadlion-  been 
adjudged  a  mortgage,  and  the  provifo  been 
confidered  by  the  Lx)rds  as  inferted  with  a  view 
to  reftrain  the  equity  of  redemption  $  becauie, 
in  ftich  cafe,  the  ori^nal  agreement  would  have 
been  confidered  as  fraudulent,  and  the  artifice 
of  adding  the  fanftion  of  the  court  to  the 
tran&£tibn,  would  only  have  made  the  conr 
dud  of  the  parties  appear  in  ^  more  crimina} 
view. 

But  in  all  thefe  cafes  where  the  equity  of 
redemption  is  rebutted  by  agreements  of  this 
kind,  and  the  tranfadtion  is  confidered  as  a 
conditional  purchafe,  the  intention  of  the  par-^ 
ties  at  the  time  of  contrafiing  muft,  I  appre? 
hend,  be  clearly  proved  or  neceflarily  im-r 
{died,  firom  the  circumftances  attending  it, 
otherwife  the  general  rule  will  iiot  be  de? 
parted  from. 

N  4  It 
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It  was  held,  in  the  cafe  of  the  Attorney 
General  V.  Meyrick{m)y  that  a  devifc  of  ^  mort- 
gage was  exprefsiy  withio  the  meaning  and  pro* 
vifion  of  the  mortmain  a£k,  9  Geo.  2^  That 
was  an  information  to  have  a  charity  efta-. 
blilhed,  and  carried  into  execution.  The  fa^s 
were,  that  one  being  in  pol&ilion,  under  a 
judgment  and  writ  of.  habere  facias  poffef- 
Jtonem^  of  lands  mortgaged  to  him  in  fee^ 
made  hia  will,  and  reciting  therein  that  he  was 
pofiefied  of  certain  fums  of  money  due  by 
mortgage  and  other  fpecialties,  gave  the  money 
in  any  wife  due  by  mortgage,  notes,  or  other-^ 
wife,  on  the  eftate  ofthemortgagor,  whereof  he 
was  pofTefTed,  by  haberey  8Cc. ;  and  all  his  per-i 
fonal  eftate,  in  trufl  to  pay  his  debts,  legacies,  8(c.  j^ 
and  afterwards,  that  the  truftees  (hould  fettle  a 
place  for  the  fchooling  and  teaching  fo  many 
poor  boys,  clothing  them,  8Cc.  and  to  pay  the 
mafter.  for  fuch  teaching,  as  the  intereft  of  the 
money  he  was  poflefled  of,  by  fecurities  on  the 
eftate,  late  of  the  mortgagor,  would  fupport 
and  maintain  ;  and  he  devifed  them  all  the 
money  due  on  that  eftate,  to  be  laid  out  at 
iutcreft  on  good  fecurities,  to  apply  the  intereft 
thereof  to  xht  maintenance  of  the  faid  fchoo) 
for  ever.     On  the  part  of  the  charity  it  was 

{m)  Attprney  Gen.  v,  Meyrick,  2  Ycz.  44. 

yrged. 
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vi^d,  that  the  mortgaged  premifes  were  not 
devifed,  but  only  thft  money  due  by  mortgage;, 
and  that  the  heir  at  law  of  the  teftator  oqght 
to  be  a  truftee  for  tlie  charity  z  that  it  was^ 
only  a  devife  of  the  beneficial,  not  of  the  legal 
intereft  which  defcended  to  the  heir :  that  the 
lands  w^re  alienable,  and  this  was  girea  as. 
money,  not  as  land.  Sed  per  Mafter  of  th« 
JloUs:  The  diftinftion  made  on  the  part  ci 
tbe  relator,  between  a  derife  of  mortgaged- 
premifes,  and  of  tbe  money  due  on  mortgage; 
did  iiot  ieem  well  founded.  B^  a  -gift  of  ait 
one's  mcH-tgages  to  }1,  the  whole  beneficial, 
right  paired  to  him;  and  were  the  legal  in*- 
(ereft  either  in  the  heir  or  executor,  as  it  was 
a  mortgs^e  in  fee  or  term  for  years,  eacb^ 
would  be  confidered  as  truftee  for  ^,  who 
.would  be  pern^itted  by  the  court  to  ule  their 
names  to  get  the  money,  or  make  the  pledged 
eflate  bis  own  by  foreclofure.  If  it  would  be 
fo  in  that  cafe,  tfien  it  would  be  equally  fo, 
though  tbe  phrafe  ufed  was  money  due  on 
mortgage  i  in  which  cafe,  unlefs  the  court  con- 
ftrued  it  to  pafs  the  whole  intereft  of  the  mort- 
g^ee,  it  would  make  it  in  efieifb  a  void  devife, 
(W,  at  leaft,  put  it  in  the  power  of  a  third 
perfon,  whether  the  devifee  Ihould  take  thereby, 
or  pot.     The  qu^ftion  then  was.  Whether  this 
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was  within  the  mifchief  intCDcled  to  be  prcr 
vented  by  the  ilatute  ?  He  was  of  opinion  that 
this  devife  came  within  the  exprefs  words  and 
plain  intent  thereof*  The  defign  of  the  a^ 
was  to  hy  a  reilraint  on  every  method  whereby 
land  might  poffibly  come  into  fuch  hands, 
unlefs  by  the  manner  therein  prefcribed :  the 
parHamtat  had  therefore,  by  exprefs  words, 
taken  in  thb  cafe  of  a  mortgage  in  the  third 
dauie,  the  words  of  which,  if  they  did  not 
extend  to  mortgages,  he  was  at  a  lofs  to  know 
for  what  purpofe  they  were  put  in :  the  mean-* 
ii^  was,  that  you  (hould  not  give  to  a  charita* 
ble  ufe,  that  which  was,  or  might  be,  chaige^ 
on  land,  though  not  fo  at  the  time  of  the  gift. 
Though  by  the  ftrft  daufe  fecurities  for  money 
were  allowed  to  be  given  under  the  requifite^ 
of  the  a6t,  yet  the  fubfequent  words  of  that 
claufe  afforded  an  argument,  that  mortgages 
affecting  lands  actually  at  the  time  of  the  gift, 
would  not  come  within  the  meaning,  as  there 
might  be  other  fecurities  for  money,  not  im^ 
mediate  liens  on  lands,  as  debts,  bonds,  t(c. 
He  (hould  think,  on  the  firfl  claufe,  mortgages . 
were  prohibited :  but  if  doubtful  on  the  iirft 
claufe,  the  words  of  the  third  claufe  took  them 
in  cxprefsly.  The  information,  therefore,  muft 
be  difmiffed. 

But 
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But  Lord  Hardwicke  took  a  diftinftion,  in 
the  cafe  of  Va!ugban  v.  Farrer{n\  between  that 
cafe,  where  a  tlevife  was  of  the  rejidue  of  a  real 
and  perfonal  eftate  to  a  charity,  and  the  preced- 
ing cafe,  in  which  there  was  a  fp€c\fic  legacy 
of  the  whole  perfonal  eflate,  and  of  the  mort* 
gage  particularly  by  name,  which  the  truftees 
particularly  claimed;  and  was  of  opinion, 
that  fuch  a  devife  of  the  rejidue  Xo  a  charity 
would  be  good,  although  the  devifor  was  pc^- 
felTed  of  mortgages ;  but  it  did  not  then  appear 
to  the  court,  that  there  were  mortgages. 

In  the  cafe  of  Jajbn  v.  Eyres  it  is  (aid, 
divers  proofs  touching  parol  declarations  were 
offered  and  read  on  both  fides,  which  the  court 
wofuld  take  no  notice  of,  but  this  point  is 
now  fettled  otherwife  foj^  mortg^es  not  being 
confidered  as  conveyances  of  land  within  the 
^tute  of  frauds.  Thus,  in  the  cafe  of  Rich- 
ards  V.  Sims  (pjj  where  the  queftion  was,  whc-» 
tjier  parol  evidence  could  be  given  of  the  mort- 
gagee's having  difcharged  the  mortgagor  from 
t^e  debt;  the  fad:,  as  fworn,  was,  that  when 
the  mortgagor  went  to  the  houfe  of  the  mort-^ 

(«)  Viughan  v.  Farrcr,  2  Vcz.  182. 

{0)  Bonham  v.  '^cwcomb, /ufra,  p.  3 19  f/ a//V.  2  Bar.  978. 

ffj  Richards  v.  Sims,  Baroar<L  90. 
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gagee  with  the  box  of  writings,  wherein  the 
mortgage  and  the  bond  were,  and  offered  them 
♦o  the  mortgagee,  the  mortgagee  put  the  deeds 
back  and  faid,    take   back  your   writings^   I 
freely  forgive  you  the  debt;  and  then,  (peak- 
ing to  the  mortgagor's  mother,  who  was  pre- 
fent,  faid,  /  always  told  you  I  would  be  kind 
to  your  f on  ;  now  you  fee  I  am  as  good  as  my 
word.     Tlie  Lord  Chancellor  as  to  this  evi- 
dence, obferved,  the  rule  upon  this  head  was 
the  fame  in  law  and  in  equity ;  and  his  opinion 
fvas,  that  it  might  be  admitted.     The  flatute 
indeed  laid  down  a  very  ftrid  but  proper  rule, 
^latbg  to  real  eflates,  viz.  that  "  no  inter  eft ^ 
any  longer  than  for  three  years,  (hould  pals  in 
them  without  writing,  nor  any  truft  in  them 
for  a  longer  time,   unlefs  the  truft  arofe  by 
operation  of  law^"     The  fame  rule  by  that 
ftatute  related  to  the  devifing  of  real  eftates  5 
but,,  in  all  thefe  cafes,  there  was  a  difference 
both   in  law  and    equity,    between    ^bfolute 
eftates  in  fee  and  for  a  term  of  years,  and  con- 
ditional eftates  for  fecuring  the  pjiyment  of  a 
film  or  fums  of  money.     In  the  cafe  of  abfo- 
lute  eftates,   it  could  not  be  admitted,  that 
parol  evidence  of  the  gift  of  deeds  (hoiild  coiir 
vcy  the  lands  themfelves;  but,  where  a  mort^ 
gage  was  made  of  ao  eftate,  that  was  only  con« 
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/idered  as  a  fecurity  for  money  due,  the  land 
there   was   the   accident   attending   upon  the 
money,  and  when  the  debt  was  difcharged,  the 
intereft:  in  the  land  followed  of  courfe.    In  law,, 
the  intereft  in  the  land  was  thereby  defeated  ^ 
in  equity,  a  truft  arofe  for  the  benefit  of  the 
jodortgs^or.     In  an  ejedment  where  a  title  was 
made  under  a  mortgage,  if  evidence  was  given 
that  the  debt  was  fatisEed^  this  was  confidered 
as  defeating  the  eftate  which  the  mortgagee  had! 
in  the  land ;  and  in  fuch  cafes,  efpecially  where 
the  mortgage  was  ancient,    the   court  would 
prefume  that  the  money  was  paid  at  the  day, 
and  would  diredt  the  jury  to  give  their  verdiii 
accordingly,  unlefs  it  clearly  appeared  that  the 
money  could  not  be  paid  at  the  day  i  no  writing^ 
was  in    thefe  cafes  neceilary,   which   fhewed, 
that,  even  at  law,  the  debt  was  confidered  as 
the  principal,  and  the  land  only  the  accident., 
fk^ity  went  farther,  and  in  adl  cafes  faid  that^ 
when-  the  debt  appeared  to  be  fatisfied,  there 
arofe  a  truft  by  operation  of  law  for  the  benefit 
of  the  mort^gor.     This  cafe  was  within  the 
exception  iq^the  ftatute  of  frauds,  which  had 
been  mentioned,  as  to  trufts  ariiing  by  opqa^ 
tioQ  of  law ;  and  in  thefe  fort  of  cafes  the  couit 
received  any  kind  of  evidence  of  payment:, 
thcrefpre,  if  a  mortgage  was  made  by  one  pjrt- 
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ner  to  another^  and  the  mortgagor  agreed  with 
the  mortgagee  that  he  fhould  take  a  certain 
part  of  the  proiSts  of  the  partnerQiip  in  dif- 
charge  of  the  mortgage,  that  of  itfelf  would 
difcharge  it.  Here  was  a  mortgage  made>  and 
a  bond  at  the  fame  time  entered  into  for  per- 
formance of  covenants.  Suppofe  an  obligee 
delivered  up  a  bond  with  intent  to  difchaige  a 
debt»  the  debt  would  certainly  be  thereby  dif<- 
chaiiged ;  and>  if  the  bond  was  difcharged  in 
the  prefent  cafe,  the  mortgage  would  be  dif- 
charged with  it  y  his  Lx)rd(hip  direded  an  ifiue 
to  try  whether  thefe  expreflions  were  ufed  or 
not,  the  evidence  as  to  this  point  being 
doubtful. 

So  where  Hfgjy  In  confideration  of  80/.  paid 
by  the  defendant  Sj  conveyed  an  houfe  and 
furrendered  a  copyhold  eftate  to  him  and  his 
Jbeirs ;  the  bill  was  for  a  reconveyance  on  pay* 
ment  of  the  remainder^  due  of  the  80/.  and 
interefl.^  The  defendant^  by  anfwer,  in(ifted> 
that  the  conveyance  was  abfolute  to  him  and 
his  heirs,  without  any  provifo,  c^ufe,  or  agree- 
ment, that  the  plaintiff  might  redeem ;  but 
confeifed  it  was  in  truft  that,  after  the  8a/. 

• 

(jj  Hampton  9.  Spcncerj  etttonu  2  Vem.  288. 
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with  intereft  was  paid,  the  defendant  Jkdutd 
ftand  feifed  for  the  benefit  of  the  ptaintijgTs 
wife  and  children^  although  no  fuch  truft  was 
declared  in  writing.  For  the  plain tifT  it  was 
infifted,  that  he,  having  replied  to  the  defen- 
dant's anfwer^  who  had  not  fnade  any  proof  of 
fuch  pretended  trufl^  was  bound  by  his  con- 
feffion,  that  he  was  not  to  have  the  ejlate  ab^ 
folutehf  to  himfelf  and  that  no  regard  ought 
to  be  had  to  the  nmtter  fet  forth  in  avoidanco 
of  the  plaintiff's  demand,  becaufe  the  defen- 
dant had  not  proved  it.  But  the  court  decreed 
the  trujl  for  the  benefit  of  the  wife  and  chit* 
dren. 

But  in  the  cafe  of  Robinfon  v.  Gee(r)^  Lord 
Hardwicke  was  of  opinion,  parol  evidence 
could  not  be  admitted  as  to  an  agreement  be- 
tween co-mortgagors y  to  charge  the  lands  other- 
wife  than  they  would  have  been  affeded  by  the 
operation  of  law  upon  the  contradt. 

That  cafe,  as  to  the  point  in  queftion,  was 
thus :  Ay  tenant  in  tail,  remainder  to  his  bro- 
ther in  tail  with  other  remainders,  wanting  to 
raife  money  to  difcharge  debts  on  the  eflate, 
propofed  to  B  to  join  in  a  mortgage,  which 

(r)  Robinfon  v.  Gee.  i  Vcz,  251. 

was 


tgt  HOW  A  MoitTGACE  it 

was  agreed  to  and  done;  both  joined  in  tKtf 
bond,  but  A  being  firft  named,  received  the 
money.  The  rdttiainder  being  veiled  in  pof- 
feflion  in  By  on  the  death  off  J^  the  creditors 
of  A  brought  a  bill  to  turn  the  mortgage  and 
interefl  on  the  eflate  of  JS,  and  to  exonerate 
the  perfonal  cftate  of  A*  Parol  evidence  was 
offered  of  a  particular  agreement  between  the 
brothers  that  this  debt  (hould  reft  intirely  upon 
.the  eftate  of  B :  this*  was  objeded  to,  as  not 
being  proper  evidence  within  the  ftatute  of 
frauds,  becaufe  on  parol;  whereas,  this  being 
a  real  right  annexed  to  a  real  eftate,  fuch  an 
agreement  could  not  be  proved  without  writing* 
Lord  Ilardwicke  obferved,  as  to  this  part  of 
the  cafe,  that  (s)^  as  to  the  parol  evidence,  it 
was  not  neceflary  to  give  an  abfolute  opinion, 
but  he  doubted  whether  it  would  be  good* 
This  was  certainly  a  kind  of  real  right,  being 
to  afiedl  a  real  eftate  in  all  events  contrary  to 
the  writing,  and  to  rebut  the  equity*  Before 
.the  cafe  of  Brown  v.  Selwin  (t)y  it  was  held  in 
(cveral  cafes,  that  parol  evidence  might  be 
given  to  rebut  an  equity,  although  relatmg  to 
a  real  right ;  but^  in  that  which  was  the  cafe 

(s)  1  Vez.  253. 

(t)  Brown  *v.  Selwin,  Cafe  temp.  Talbot  240.  S.  C  4. 
Brown's  Pari.  Ca.  179.  Forrellcr  243.  2  Eq.  Abr.  464. 
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t)if  a  wrll,  the  Lords  held  otherwife:  from 
which  determination,  going  farther  than  any 
liad  ever  gone  before,  his  Lordlhip  did  indeed 
differ  in  opinion ;  his  Lordfliip  faid  the  equity 
there  was  (a),  that  two  perfons  being  made  ex- 
ecutors and  rifiduary  legatees^  and  one  of  them 
being  indebted  to  the  teftator  to  the  amount  of 
3000/.  the  latter  infilled  his  debt  waS  thereby 
extinguilhed ;  the  former  affirmed  the  contrary, 
and  claimed  a  moiety  of  the  3000/.  as  one  of 
the  refidudry  legatees.  The  former  offered 
parol  proof  of  his  being  made  an  executor  by 
the  teftator  with  intent  to  extinguifli  that  debt, 
but  the  Lords  would  not  fufFer  it  to  be  read  j 
an^  his  Lordfhip  faid  this,  was  a  ftronger  cafe 
than  that  then  under  confideration;  but,  even 
luppofing  this  evidence  might  be  read,  his 
L.ord(hip  thought  it  w^  not  fufficient  to  prove 
that  for  which  it  was  brought. 

We  muft  here  obferve  the  evident  diftinftion 
between  the  cafe  oiRohinfon  v.  Gee^  and  thofe  of 
JRichards  and  SymmSy  and  Hampton  and  Spen- 
cer ;  and  alfo  between  thefe  cafes  and  that  of 
JBrownv.  Selivin^  referred  to  by  Lord  Hardwicke; 
tvhichlaft,  I  apprehend,  turned  upon  axiifTerent 

(uj  Vid.  I  Atk.  386.  Taylor  nj.  Taylor. 
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point,  and  was  not  governed  by  the  flatute  of 
frauds;  for,  in  the  cafes  of  Richards  and 
Symmsy  and  Hampton  and  Spencer ^tht  queflion, 
as  to  admiflion  of  parol  evidence,  arofe  between 
the  mortgagors  and  mortgagees,  or  their  reprefen- 
tatives ;  but,  in  the  cafe  of  Robin/on  v.  Gee^  the 
queftion  -was  between  the  creditors  of  a  joint* 
mortgagor  and  his  co-mortgagor,  the  latter  of 
whom,  in  law,  independant  of  any  parol  agree- 
ment, was  confidered  only  as  a  collateral  fe- 
curity ;  but,  if  the  parol  agreement  had  been 
admitted  in  evidence,  it  would  have  chaiged 
the  eftate  of  the  latter,  which  would  not  other- 
wife  have  been  afie<5ted,  if  the  deceafed  mort- 
g^or  had  left  aifets.  Confequently,  the  ground 
of  admitting  parol  evidence  in  the  former  cafes 
does  not  exift  in  the  latter;  for  the  court,  ia 
the  former  cafe;  confldered  the  eifence  of  the 
contract  as  a  negociation  for  a  loan  the  land 
as  pledged  collaterally  to  fecure  the  payment  of 
it;  that,  therefore,  any  evidence  which  ex- 
plained, impeached,  or  difcharged  the  perfonal 
contract  for  a  loan,  afiefted  the  land,  not 
diredUy,  but  confequentially  only :  ex.  gra.  if 
the  money  borrowed  was  paid,  or  the  debt  dif- 
charged, the  lien  upon  the  land,  which  was 
only  to  fecure  that,  determined  ;  in  equity, 
tl^erefore,  it  was  from  thenceforth  held  in  truft 

for 
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^^r  the  mortgagor.  But  in  the  cafe  of  Robin" 
Jo7i  and  Geey  the  evidence  offered  went  direftly 
to  afTeft  the  lands  in  the  hands  of  the  Turviving 
mortgagor  with  a  parol  a^eeiheht,  contrary  to 
the  ftatute  of  frauds,  ihade  iii  cbhtemplatioii 
of  a  mortgage  it  is  true,  but  totally  irrelative 
to  the  cohtradt  for  the  loan  between  the  mort- 
gagor and  inortgagee,  to  which,  in  the  former 
cafe,  the  evidence  offered  was  confidered  to 
apply  dire&ly,  and  by  affecting  that,  to  aiFe^ 
the  land  indireftly  and  confequentially :  and, 
M  the  cafe  of  Brown  and  Sdwin^  the  objeft 
was  to  procure  the  admiilion  of  parol  evidence 
to  Ihew  that  the  teftator  intended  words  in  his 
will  to  operate  otherwife  than  they  would  do,  if  ' 
taken  according  to  thfeir  ordinary  impbrt  (xj^ 
tontrary  to  a  fettled  rule  of  law ;  that  where  a 
will  or  initrument  explains  itfelf,  no  evidence 
out  of  it  fhall  be  admitted ;  but  the  ihtentioh 
IhaU  be  collefted  from  the  written  words  ^  for^ 
even  in  the  cafe  of  an  ambiguity  on  the  face  of 
a  deed  or  will,  it  is  clear  lawj  that  it  can  never 
be  helped  by  averment  ^  becaufe  the  law  will 
not  couple  and  mingle  matter  of  fpecialty, 
ivhich  is  of  higher  nature,  with  matter  of  aver- 

(x)  2  Mod.  II.  Ibid.  159.  Cheyney's  cafe,  j  Co.  6/. 
M  Vcrth  337.  Ibid.  6  2  J. 
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ment  which  is  of  inferior  account ;  for  that 
Would  be  to  make  all  deeds  doubtful  and  fub- 
jcft  to  averments,  and  fo^  in  effeft,  things  to 
pafs  without  deed,  which  the  law  appoints  (hall 
not  pafs  but  by  deed.  And^  therefore,  if  a 
man  give  land  in  tail  (though  it  be  by  will)  the 
remainder  in  tail,  and  add  a  provifo  to  reftrain 
alienation  and  create  a  perpetuity;  it  cannot 
be  averred  and  proved,  upon  the  ambiguity  of  • 
the .  reference  in  this  claufe,  that  the  intent  of 
the  devifor  was,  that  the  reftraint  fhould  gp^ 
only  to  him  in  remainder  and  the  heirs  of  his 
body,  and  that  the  tenant  in  tail  in  pofleffion 
was  meant  to  be  at  large;  it  being  a  fixed 
maxim,  that  all  ambiguity  of  words  arifing 
from  matter  within  a  deed  or  inftrument,  may 
be  holpen  by  conftrudtion,  or  in  fome  cafes  by 
eledion,  but  never  by  averments 

Indeed,  there  are  caies  in  which  parol  evi- 
dence is  admitted  to  (hew  the  intention  of  a 
teftator  or  devifor;  but  thofe  cafes  are  no£ 
where  the  ambiguity  appears  upon  the  deed  or 
inftrument,  but  where  there  is  fonie  collateral 
matter  out  of  the  deed  which  gives  rife  to  it. 
As,  where  a  man  bequeaths  a  legacy,  or  devifes 
an  eftate  to  /  Sj  the  fon  .of  N-,*  and  N  has 
two  fons  of  that  name;  it  is  clear,  upon  the 

face 
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face  of  the  will,  that  the  donor  meant  a  bgnefif 
to  /  Sy  the  fon  of  Ny  yet  an  ambiguity  vijfcs 
out  of  the  deed,  from  iV^s  having  two  fons  of 
that  name,  that  renders  it  doubtful  which  of 
them  was  intended  to  be  benefited ;  to  remove 
which  doubt,  parol  evidence  may  be  admitted, 

So,  where  a  man  gave  his  wife  (y)  a  legacy  of 
I  coo  /.  and,  as  to  the  refidue  of  his  real  eftate 
(except  one  clofe,  in  his  will  bequeathed  to  a 
charity)  devifed  it  fo  her  and  her  heirs,  in  truft 
to  fell  the  fame,  or  fo  much  thereof  as  fhould 
be  needful,  for  payment  of  his  debts  and  lega  - 
cies ;  and  alfo  gave  all  his  perfonal  eftate  to  her 
towards  payment  of  his  debts  and  legacies,  and 
made  her  executrix  ^  the  queftion  was,  whether 
here  was  an  implied  or  refulting  truft  in  the 
executrix,  as  to  the  refidue  after  his  debts  an4 
legacies  paid,  for^  the  benefit  of  the  heirs  and 
parol  evidence  was  admitted  to  (hew  that  it 
ivas  the  t<:ftator's  intention,  this  fhould  be  ^ 
Jpeneficial  deyife  to  the  wife  and  executrix. 

It  is  obfervable  in  this,  as  in  the  preceding 
cafe,  that  the  ambiguity  ^rifes  from  a  circum«» 

(y)  Dockfey  v-  Dockfey,  wid.  and  ftxecutrix,  i  Brown'i 
Pari.  Ca.  324.  2  Eq.  Ca.  Abr.  415.  Ca.  4,  430.  c,  8.  507. 
c.  I.  Dachefs  of  Beaafort  v.  Lady  Granville,'  et  al.'  1 
fixavn^z  ParL  Ca.  305.  Sc.  1  Wm8.^iii^.  Sc,  2  Vern*  ^4?, 
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ftance  out  of  flie'  will,  and  not  upon  the  face 
of  it,  viz.  the  wife's  being  capable  of  taking 
the  bequefts  given  by  the  teftator  in  two  capa* 
cities,  as  legatee  to  her  own  ufe,  and  as  execu- 
trix in  trufl  for  the  next  of  kin ;  and  it  being 
doubtful  which  way  fhe  was  intended  to  takq 
l>y  the  teftafor,  becaufe  if  was,  prima  fafie^ 
reafonal^le  to  prefume  he  wopld  not  have  givep 
her  part  fis  a  }egatee,  if  hp  h^  meant  to  give 
her  the  whole  refidqe  benpficially  as  executrix, 
for  the  latter  bequc^  would  h^vp  iijvolved  in 
it  the  former  ^  therefore,  as  there  was  no  doubt 
but  that  fhe  tool^  the  wjiolc  by  the  will,  the 
ojily  queflion  was,  in  wli^^t  capacity  (he  toofc 
it?  And  it  is  like  a  bequcft  of  50/.  to  74, 
and  1 00  /.  to  J  «y,  fons  of  A  B-^  in  which  cafe, 
there  can  be  no  doubt  but  parol  evijlence  would 
be  a,dmitted  to  proye  which  fpn  was  meant  to 
have  the  greater  and  which  the  lefler  legacy  5 
the  only  difference  being,  that,  in  the  latter 
cafe,  the  bequeft  would  be  to  two  perfons  in 
their  natural  capacities  j  whereas,. in  the  former, 
it  is  to  one"  perfon  capable  of  taking  in  two 
diflinft  capacities,  the  one  natural,  the  other 
a^rtificial. 

But  in  the  cafe  of  Brown  and  Sefwin,  there 

was  a  plain  and  exprefs  devife  of  a  moiety  of 

I  every 
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erverj^  part  of  the  tcftator's  pcrfonal  eftate,  not 
before  difpofed  of,  to  the  co-executor,  of  which 
the  debt  to  the  teftator  was  indifputably  part. 
Therefore  no  doubt  arofe,  as  to  the  bequeft,  by 
matter  out  of  the  will ;  but  the  intent  was  to 
deflroy  the  force  of  the  written  will,  and  over- 
turn the  plain  words  of  it  by  parol  evidence 
only;  and  not  to  obviate  or  take  off  an  im- 
plication, which  might  or  might  not  take  place, 
and  yet  the  words  of  the  will  have  their  force 
and  operation ;  nor  was  it  to  anfwer  any  rule  or 
conftruftion  of  equity  arifing  upon,  or  con- 
fident with  the  words  of  the  will,  but  to  con- 
trol and  take  away  a  plain  devife  and  ei^prels 
gift  to  the  co-executor. 

Nor  do  I  apprehend  that  either  of  thefc 
cafes  (z)  clashes  with  the  refolutions  that  have 
been  n^ade^  as  to  admitting  parol  evidence  on 
agreements  reipeding  lands;  thofe  cafes  de- 
pending upon  another  principle,  vi%.  that  of 
the  jurifdiftion  of  equity  where  there  is  fraud. 
As  where  an  agreement  for  z,  mortgage  was 
drawn  by  the  mortgagee,  the  mortgagor  being 
able  to  write  his  mark  only,  and  the  mortgagee 
omitted  to  infert  a  covenant  for  redemption  ^ 

• 

(x)  %  Vem,  506.  2  Freem,  284.  2  Will.  ^to.  z  Eq.  Ca« 
Abr.  482*  t  Vcz.  251. 
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in  which  care{^i),  on  a  bill  to  foreclofe,  tho 
court  permitted  the  mortgagor  to  read  evidence 
to  (how  the  omiffion. 

So  (b)y  where  a  mortgage  was  drawn  in  two, 
deeds,  one  an  abfolute  conveyance,  the  other 
a  defeazance,  and  the  mortgagee  omitted  to  ex- 
ecute the  defeazance,  the  mortgagor  was  per- 
mitted  to  fliew  the  miftake. 

Again  (c)^  where  an  abfolute  conveyance  was 
made  for  a  fum  of  money,  and  the  perfon  to 
whom  it  was  made,  inftead  of  entering  and  re- 
ceiving the  profits,  demanded  intereft  for  his 
money  and  had  it  paid  him^  this  was  admitted 
as  evidence  to  explain  the  nature  of  the  con- 
veyance. 

For,  in  luch  caies,  the  proof  offered  is  not 
confidered  as  a  variation  of  the  agreement,  but 
explanatory  only  of  what  it  was  meant  to  have 
been ;  and  the  allowing  any  other  conftruftion 
upon  the  ftatute  of  frauds  and  perjuries,  would 
be  to  make  it  a  guard  and  proteftion  to  fraud, 
inftead  of  a  fecurity  againft  it,  as  was  the  in- 
tention of  it. 

(a)  3  Atk.  389.  Pre.  Chan.  104. 
Th)  2  Atk.  389.  Prcc.  dh.  526. 
.{cj  Ibid. 

i  Another 
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Another  exception  (dj  likewife  deferves  our 
attention  in  fpeaking  of  this  flatute,  and  that 
is,  in  cafes  of  fecret  trufts  of  eftates  that  do 
not  appear  upon  the  face  of  the  deeds  whereby 
they  arc  conveyed,  but  are  admitted  by  th« 
truftee ;  for  fuch  cafes,  being  out  of  the  mif- 
chief,  are  confidered,  in  equity,  as  not  having 
^een  in  contemplation  of  the  legiflature  on 
pafling  that  ftatute* 

Thus  where  one  had  made  a  mortgage  in  fee  to 
Afejy  and  it  was  exprefled  to  be  in  confidera- 
tion  of  700/.  paid  by  J^  and  C  pretended  the 
money  was  advanced  by  D,  his  wife's  firft  huf- 
band,  and  belonged  to  her  as  his  executrix. 
On  a  bill  of  inter-pleader,  filed  to  determine 
to  whom  the  money  fhould  be  paid,  the  quef- 
tion  was,  whether  C  fhould  be  admitted  to 
read  the  examination  of  his  witnefTes,  to  prove 
his  wife's  interefl  in  the  mortgage-money,  upon 
the  ground  that  this  was  ^  truft  which  arofe  by 
implication  of  law,  and  was  excepted  out  of 
the  flatute;  but  it  was  contended,  on  the 
other  (ide;  that  this  imported  to  be  a  mortgage 
for  money  paid  by  Ay  and  that  though  a  truft^ 

(ii)  Hampton  n;.  Spencer^yS^a.  50. 
(e)  Newton  v*  Viciojk,  Pre.  Chan  203. 

*^'        which 
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which  refulted  by  implication  of  law,  was  out 
of  the  ftatute,  yet  that  truft  muft  arife  upon 
the  face  of  the  deed  itfclf,  and  that  if  enquiry 
was  made,  upon  parol  proof,  whofe  money  it 
was,  this  was  in  the  teeth  of  the  ftatute  5  and 
the  cafe  of  Kirk  and  Webb  was  cited,  wherein 
it  was  decreed,  that  an  eftate  cannot  .be  made 
z  truft,  by  proving  the  money  laid  out  upon 
it,  to  befuch  an  one  or  fuch  an  one's.  Sed  per 
Juftice  Powell^  I  will  not  hinder  you  from 
reading,  for  though,  at  law,  it  is  not  to  be 
allowed,  v  here  a  jury  may  be  inveigled  by  that 
which  is  not  proper  evidence,  yet  here  is  no 
fuch  danger;  And  the  proofs  were  read,  but 
the  juftice  would  not  decree  the  truft. 

There  is  no  neceflity  for  the  mortgagor,  or 
his  reprefentatives,  to  concur  with  the  mort^ 
gi^ee  in  the  aflignment  of  his  fecurity  to  a  new 
mortgagee.  An  equally  valid  transfer  of  the 
debt  and  fecurity,  may  be  made  by  the  mort-r 
g^iee  alone,  by  his  affigning  in  the  fame  deed 
the  mortgage  debt,  and  the  benefit  of  all 
covenants  and  remedies  for  fccuring  and  re* 
covering  the  fame,  and  then  ailigning  or  trans- 
ferring the  mortgaged  lands  to  the  new  mort- 
gagee, fubjed  to  fuch  equity  of  redemption, 
ppon  non-payment  of   the  mortgage   money 

an4 
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^nd  intereft  by  the  mortgagor,  his  heirs,  ex-* 
ecutors,  adminiflrators,  or  afligns,  as  the  eftate 
was  liable  to,  under  and  by  virtue  of  the  pro- 
vifo  for  redemption  in  the  original  mortgage, 
and  this  is  the  ufual  praftice  where  the  mort- 
gagor  or  his  repjrefentatives  are  out  of  the  way. 
Of  incapable  of  concurring. 

But  if  the  mortgagee  be  in  pofleffion,  the 
confent  of  the  mortgagor  is  requiftte  to  fecyrc  r 
the  moit^ge?  agwift  accounting  for  thr  rents, 
iubiequent  to  the  affignment ;  but  if  the  mort* 
jgagee  is  not  in  pofleffion,  the  only  difference  to 
hina,  between  4n  affignment,  with  the  con- 
currence  of  the  mortgagor  or  his  reprefentative,  ^  C3S. 
^sid  one  without,  will  be  his  being  a  party  to 
any  future  bill  for  redemption  in  the  latter, 
9md  not  in  the  former,  cafe,  which  feems  of 
Jittle  moment,  where  he  has  no  rents  or  profits 
^o  account  for  j  and  the  affignment  is  for  the 
whole  principal  money  then  reniaining  due; 
fLoA  the  difference  to  the  affignee  feems  to  be^ 
^hat  aiiy  arrear  of  intereft  paid  by  him,  on  the 
tiansfinr  of  the  fecurity,  without  the  concur- 
rence of  the  mortgagor,  will  i^ot  be  confidere4 
as  principal  money,  carrying  intereft;  but  he 
frill  only  be  intitled  to  it  as  mere  intereft,  not  a 

fanning  any  intereft  a(  all^  and  will^  therefore,  ' 

^  ^  lofc 
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lofe  intereft  upon  fo  much  as  he  (hall  fo  ad- 
Tance  in  difcharge  of  any  arrear  of  intereft  at 
the  time  of*  the  transfer,  and  that  the  account, 
as  taken  between  him  and  the  old  mortgagee, 
as  to  the  money  remaining  due  on  the  mort- 
gage, at  the  time  of  the  aflSgnment,  will  not 
be  conclufive  on  the  mortgagor  or  his  reprefeh- 
tatives,  but  it  will  be  a  matter  to  be  proved  ii^ 
ji  bill  for  redemption //>/•  ^ 

f/J  Vid.  Eq.  Ca.  Abr.  328.  c.  3.  2  Eq.  Ca.  Abr.  59^, 
c.  3.  3  Atk,  27|.  «/  Matthews  v.  Walwyn,  rnfra.- 
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As  Toon  as  the  c&ate  of  the  mortgagee  is  cre« 
fited,  which  is  now  done  either  by  leafe  and  re- 
leafe,  bargain  and  fale,  or  frequently  by  crea* ' 
tion  of  a  term  for  years  in  the  premifes^  he  majr 
immediately  enter  upon  the  lands»  but  fubjed: 
to  be  difpoflefled  upon  performance  of  the  con-* 
dition,  by  payment  of  tiie  mortgage  money,  at 
the  day  limited  {a)..  The  ufual  way,  therefore, 
as  hath  been  faid,  is  to  agree  that  the  mort^ 
gagor  (hall  hold  the  land  till  the  day  aflign- 
ed  for  payment,  and  that  the  mortgagee 
(Lall  n9t  intermeddle  with  the  pofTellion  until 

i^a)  2  Blackft*  Com.  158. 

default 
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de&ult  therein.  And^  In  cafe  of  ^ilure,  whereb jr 
the  eflate  becomes  abfolute^  the  mortgagee  may 
enter  upon  it,  and  take  pofleffion  without  any 
jjoffibility,  at  law,  cf  beiiig  afterwards  evi^ed 
by  the  mortgagpn 

•  &)me  doubts  have  arifea,  what  eftate  the 
mortgagor  has  in  the  knd  fix>m  the  time  of 
making  the  mortgage^  under  fuch  an  agreement 
that  the  mortgagee  Ihall  not  interaieddle  with 
the  pofleffion  until  default  of  payrhent ;  whe- 
ther he  be  leflee  for  fo  many  years,  or  only  in 
as  tenant  at  will,  or  by  fufferance^ 

And,  in  the  cafe  ofPow/eleyzndBlackman (6),* 
where  a  mortgage  was  made  by  bargain  and  fale, 
with  a  provifo  and  agreement  between  the  par- 
ties that  the  mortgagee,  his  heirs,  or  affigns, 
Ihould  not  intermeddle  with  the  aftual  poS^ 
feffion  of  the  premifes^  or  perception  of  the 
rents  thereof,  until  default  of  payment^  which 
was  to  be  made  at  the  diftance  of  fome  year». 
It  was  held  by  the  court,  that  he  was  tenant 
at  will ;  a  diftin<5bion  being  taken  between  this 
agreement,  and  an  agreement  with  the  mort- 
gagee that  he  Ihould  enjoy  it  during  thofe 

(^}  Powfeley  v.  Blackmao,  2  Cro.  659. 

years 
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years  (c) ;  for  the  latter  would  have  amounted 
to  a  leafe  for  years.  x 

But  although,  prima  facie^  there  Is  a  refcrn- 
blance  between  the  eflate  of  a  mortgagor  left 
in  pofleflion  of  the  premifes  under  fuch  an 
agreement,  or  otherwife,  and  a  tenancy  at  will ; 
yet,  upon  a  minute  and  accurate  infpedion,  a 
clear  diftinAion  will  be  found  between  theie 
interefls ;  and  alfo  between  the  cafe  of  a  mort- 
gagor in  adual  pofleflion,  and  one  who  under- 
lets to  tenants ;  for,  by  the  agreement  under- 
flood  between  the  mortgagors  and  mortgagees, 
the  latter  flipulate  to  receive  intereft,  the  for- 
mer to  keep  pofleffion ;  but  no  rent  is  referved 
from  the  mortgagor,  nor  is  he  entitled  to  no- 
tice to  quit ;  he  hath  not  even  a  right  to  the 
emblements,  each  of  which  are  properties  ap- 
pertaining to  a  tenancy  at  will  in  the  {lri&  fenic 
of  the  word ;  and  the  reafon  is,  becaufe,  in  this 
cafe,  the  cropj  as  well  as  the  land,  is  a  fecu- 
rity  for  the  debt. 

But,  in  both  cafes,  even  the  fimilitude  ceafei, 
if  there  be  an  under-tenant ;  for  there  can  be 
no  fuch  thing  as  an  under-tenant  to  a  tenant  at 
will  i  fuch  demife  being,  in  itfelf^^  a  defertioq> 

(0  5  H.  7.  I.    21  H.  7.  36. 

which. 
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Which,  in  law,  amounts  to  a  determination  of  ■ 

the  wilh 

In  fuch  cafe,  it  feenis,  the  mortgagee  may 
confider  the  mortgagor  as  a  difleifor,  and  his 
leflee  as  a  wrong-doer  or  not,  at  his  elcftion^rf^. 

-If  the  mwtgagec  permits  the  leffee  to  enjoy 
his  leafe,  the  mortgagor  may,  from  thenceforth, 
be  confidered  as  a  receiver  of  the  rent,  or,  in 
Tome  fort,  a  truftee  for  the  mortgagee,  who  may, 
at  any  time,  countermand  the  implied  autho- 
rity, by  giving  notice  to  the  tenant  not  to  pay 
the  rent  to  tlie  mortgagor  any  longer  (e). 

/    ...       But,  if  the  mortgagor  elefts  the  other  altera 

-  '^^        native,  the  leflfee  may  be  turned  out  by.  an 

ejeftment,  he  being  in  under  a  perfon  who  had 

no  power  to  under -let,  but  fubjedt  to  evidion 

by  the  mortgagee. 

And  fo  it  was  held  by  the  Court  of  King^s 
Bench,  in  the  cafe  of  Keech^  leffee  of  Warne^ 
againft  Hall  and  another  (f)  i  where  an  ejeft- 


(d)  2  Cro.  660.     3  Ibid.  303,  304,  305. 

^  :     (0  I  Atk:  606. 

(f)  Keech  leffee  of  Warne  againft  Hall  and  anotliei'« 
Douglas's  Rep.  21. 

ment 


THE  PREMISES  MORTGAGED  BY  HIM.    209 

fnent  was  brought  for  a  warehoufe  in  LondoUy 
by  a  mortgagee,  againft  a  leffee  under  a  leafe  in  ^ 
Writing  for  feven  years,  made !  after  the  date  of 
the  mortgage  by  the  mortgagor,  who  had  con- 
tinued in  pofleffion;  the  leafe  was  at  a  rack 
rent.  The  mortgagee  had  not  notice  of  the 
leafe,  nor  the  leffee  notice  of  the  mortgage. 
The  defendant  offered  to  attorn  to  the  mort- 
gagee before  the  ejecflment  was  brought ;  the 
plaintiff  was  willing  to  fuffer  the  defendant  to 
redeem.  There  was  no  notice  to  quit,  fo  that, 
although  the  written  leafe  was  bad,  yet  if  the 
leiiee  was  to  be  confidered  as  tenant  at  will 
from  year  to  year  by  conftruftion,  the  plaintiff's 
odion  muft  fail.  The  queftion  was,  whether 
by  the  agreement  underftood  between  the  mort- 
gagors  and  mortgagees,  which  was,  that  the  lat- 
ter Ihould  receive  interefts,  and  the  former  keep 
poffeffion,  the  mortgagee  had  given  an  implied 
authority  to  the  mortgagor  to  let  from  year  to 
year  at  a  rack  rent,  or,  whether  he  might  not 
treat  the  defendant  as  a  trefpaffer,  and  wrong- 
doer? And  Lord  Man^eld  (aid,  in  deliver- 
ing the  opinion  of  the  court,  that  on  full  con- 
fideration,  they  were  all  clearly  of  opinion,  that 
ihere  was  no  inference  of  fraud  or  confent  againil 
the  mortgagee,  to  prevent  him  from  confider- 
ing  the  leffee  as  a  wrong-doer.     Jt  was  rightly 

P  admitted, 
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admitted,  that  if  the  mortgagee  had  encoofagecf 
the  tenant  to  lay  out  money,  he  coutd  not  main-'r 
tain  this  a£tion ;  but  here  the  queftion  turned 
upon  the  agreement  between  the  mottge^or 
and  mortgagee.  When  the  mortgage  was  ieft 
in  pofieffion)  the  true  inference  to  be  dmwft 
was  an  agreement  that  he  Ihottld  poifefs  the 
premifes  at  will  in- the  Jirictejl  fenjb  ;  andthere^ 
fore  no  notice  was  given  him  to  qait  ^  and  he 
was  not  entitled  to  rca^g  the  cro{^  as  othet 
tenants  at  will  were^  becattfe  all  was  liable  to 
the  debt,  on  payment  of  which,,  the  moo-tgageeV 
title  <:€afed.  The'  mortga^r  had  Jio  p&wer^ 
cxprefs  or  implied,  to  let  leafes  not  fubjeft  to 
every  circumflance  of  the  mortg^e.  i^  hf, 
implication,  the  mortgagor  had  fuch  a  power,. 
it  mufl  go  to  a  great  extent,  to  leafes  where 
a  fine  was  taken  on  a  renewal,  for  lives. 
The  tenant  flood  exad-ly  in  the  fituation  06 
the  mortgagor.  The  pofieflion  of  the  mort- 
gagor could  not  be  confidered  as  holding  out. 
a  falfe  appearance,  k  did  not  induce  a  belitf" 
that  there  was  no  mortg^e,  for  it  was  the  na^ 
ture  of  the  traniaAion,  that  the  mortgagor 
Ihould  continue  tn  pofleffion.  Whoever  wanted, 
to  bafecnre  wheA  he  took  a  leaie,  Qiould  iit^ 
quire  after  and  examine  the  title-^eeds.  Jo, 
pradice,,indeedi,€Q>ecially  in  the  <ak  of  greab. 

eftatesri 


THB  i^RSMISkS  MORTGAGED  Bt  HIM.   2il  . 

t&SLteSf  that  was  not  often  dohe,  becaufe  the 
tenant  itlied  on  the  honour  of  his  landlord) 
but  whenever  one  df  two  innocent  perfons  muft 
be  a  lofer,  the  rule  was  qui  ptiof  eft  UmporCf 
potior  eft  jure.     If  one  mail  fnffer,  it  nluft  be 
he  who  had  not  ufed  due  diligence  in  lck)king 
into  the  title.     It  was  faid  at  the  bar,  that  if 
the  plaintiff,  in  a  cafe  like  thi's,  could  recover^ 
he  would  alfo  be  intitled  to  the  mefne  profits 
from  the  tenant  in  an  aftion  of  trefpafs  j  which 
would  be  a  manifeft  hardlhip  and  injuftice,  as 
the  tenant  would  then  pay  the  rent  twice.    His 
LQrd(hiD  gav«  np  opinidn  on  that  pointi  but 
theie  n^ight  be  a  diftindion  i  for  the  nioff^gor 
tnig^t  be  confidetied  as  receiving  the  rents  in 
ttder  to  pay  th«  inUreft^  by  ah  implied  au- 
thority from  the  mortgagee  till  he  determined 
bis  Willi     As  to  the  leflee^s  right  to  reap  the 
com,  whkh  he  might  haVe  fown  previous  to 
the  determination  of  the  will,  that  point  did 
dot  ari(e  in  this  cafe>  the  ejeftment  beii\g  for 
a  wardboufej  but  hpwever  that  might  be  no 
bat*  to  the  mortgagee's  recovering  in^  eje^- 
ment,  it  would  only  givte  the  kflee  right  of  in* 
greffr  axid  ^efs  to  take  the  crop ;  as  to  which, 
with  regard  to  tenaxtts  at  wiUi  the  t«rt  of  Lit^ 
tkion  wai  clear. 

V%  Ittat 
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But  there  fcems  to  be  no  occafion^  in  thh 
cafe,  for  any  implication  of  an  authority  from 
the  mortgagee  to  the  mortgagor  to  receive  the 
rents  and  profits.  For  although  the  pofleffion 
of  the  leflee  of  the  mortgagor,  under  a  leafe 
from  him,  will  make  him  a  wrong-doer  as  to 
the  mortgagee,  his  leflfor  being,  as  to  the  mort- 
gagee, a  difleifor,  and  confequently  incapable 
of  conveying  a  good  title  as  againft  the  mort- 
gagee :  yet,  I  apprehend,  the  leflee  will  not  be 
in  a  worfe  c^fe  than  a  tenant  under  a  difleifor, 
which,  by  granting  the  under-leafe,  the  mort- 
gagor hath  made  himfelf  at  the  eleftion  of  the 
mortgagee.  And  a  diilindion  has  been  taken 
between  the  cafe  of  the  difleifor,  and  that  of 
him  who  comes  in  under  the  difleifor  by  title (^) ; 
for  if  a  man  be  difleifed,  and  the  difleifor,  during 
the  diflTeifin,  cuts  down  the  trees,  or  grafs,  or 
the  corn,  growing  upon  the  land,  and  after- 
wards the  diflfeifee  re-enters,  the  difleifee  fliall 
have  an  ad  ion  of  trefpafs  againfl^  him  vi  et 
armi^  for  the  trees,,  grafs^  corn,  JTc.  for,  after 
his  regrefs,  the  law,  as  to  the  difleifor  and  his 
fcrvants,  fuppofes  the  freehold  always  continued 
in  the  difleifee.  But,  if  the  difleifor  rriakes  a 
feofment  in  fee,  gift  in  tail,  leafe'  for  life,  or  ' 


(g)  LifFord's  cafe,  u  Co.  51. 
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years,  and  afterwards  the  difleifee  re-enters,  he 
(hall  not  have  trefpafs  vz  et  armisy  againft  thofe 
who  come  in  by  title ;  for  this  fidtion  of  the 
law,  that  the  freehold  continued  always  in  the 
d^eifee,  (hall  not  have  relation  to  make  him, 
who  comes  in  by  a  title,  a  wrong-doer  vi  et 
armisy  becaufe,  in  fictionc  juris  ftmper  aquitas 
exifiit.  But,  in  fuch  cafe,  the  diffeifee  (hall  re- 
cover all  the  mefne  profits  againft  the  diffeifor, 
in  the  fame  manner  as  the  diffeifee  (hould  re- 
cover in  an  alfize  at  the  common  l^w  before 
the  ftatute  of  Gloucefter^  cap.  i .  damages  only 
againft  the  difieifor:  bcfides,  it  is  to  be  pre- 
Iwned,  that  he  who  comes  in  by  title  has  given 
fome  recompence  to  the  diffeifor,  and  that  the 
leffee  has  paid  rent  to  him  or  other  confidera- 
tion,  and  therefore,  in  reafon,  the  diffeifor  is  to 
be  charged  with  the  whole. 

.  But,  as  to  the  right  to  the  emblements,  a 
diftin^ion  is  taken  between  tenants  who  have 
particular  eftates  that  are  uncertain,  defeazable 
by  the  aft  of  the  parties  to  the  original  con- 
tfaft,  or  by  the  aft  of  God  5  and  thofe  who 
have  particular  eftates  uncertain,  defeazable 
hy  VL  n^t  paramount ;  for,  in  the  latter  cafe, 
he  that  hath  the  right  paramount  (hall  have 
the  emblements  -,  as  although,  quoad  actionem^ 
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the  law  \$^ill  not  by^'a  fidtion  make  the  lefleo^ 
who  comes  in  by  title,  liable  to  puntfliment  as 
a  trefpaffor  (A) ;  yet,  quoad  proprietatem^  the 
regrefs  of  the  difleifee  revcfts  the  'property  ^ 
him,  as  well  for  the  emblements  as  for  the  free- 
hold  itfelf,  and  equally  againft  the  fec^e  or 
leflee  of  the  difleifor^  as  againft  the  difleifof 
himfelf.  For  the  rule  and  reafon  of  the  lavir 
is,  that  after  the  regrefs  of  the  diffeifee,  the  law 
adjudges  that  the  freehold  has  continued  in 
him,  which  rule  and  reafon  extends  as  well  to 
the  emblements,  as  to  the  freehold ;  and,  al-: 
though  the  a6:  of  the  difleifor  may  alter  a  man^s 
adion,  yet  his  a<^  cannot  take  azvay  his  aftion« 
property,  or  right. 

And  the  law  i?  the  fame,  if  the  feoSee  or  lef- 
fee  fows  the  land,  or  cuts  down  trees  or  ends, 
and  fevers  and  carries  away,  or  fells  them  to 
another.  Yet,  after  the  regrefs  of  the  difleifee^ 
he  may  take  the  cori),  as  well  as  the  trees  and 
grafs,  from  whatfoever  place  they  are  carried 
to  i  for  the  regrefs  of  (lie  difTeifee  has  relation, 
as  to  the  property,  to  continue  the  freehold 
againil  them  all  in  the  dilTeifee  ab  initio,  nor 
can  the  carrying  them  off  the  land  alter  the 

(h)  f9  H.  6.  17.  3?  H.  6.  27.  59  H.  6.  18.  Gilb.  Dcv. 

'  Z  property  ^ 


THX  PREMISES  MORTGAGED  BY  HIM.    21  j" 

property ;  and  if  the  difleifee  takes  them,  they 
(hall  be  recovered  in  diamages  againft  the  dif- 
feifon 

Nor  do  I  fee  anjr  ground  upon  which  the  cafe 
f>f  a  tenant  under  isl  mortgagor  cail  be  diftin<» 
guifhed,  as  to  the  right  of  emblements,  from 
any  other  tenant  under  a  tortious  title ;  for,  if 
he  be  coniidered  as  a  v^ong^doer  as  to  his  oc- 
cupation of  the  premiies,  he  cannot  be  con- 
iidered in  a  different  chancer  as  to  the  em* 
blements:  nor  is  there  any  room  to  imply  a 
confent  to  cultivate  the  property,  when  no  iii^- 
plication  is  admitted  of  a  confent  to  occupy  it. 
As  if  an  authority  can  be  implied  in  the  mort- 
gagor from  the  mortgagee  to  permit  jLhe  culti* 
vation,  the  fame  principle,  by  analogy,  will  juf^ 
tify  fuch  an  implication  that  he  had  an  autho* 
rity  to  demiie,  which,  in  th$  principal  (:afe,  wa^ 
not  admitted^ 

But  fuch  leafe  will  be  good  i^inft  tlie  mort- 
gagor and  all  ftrangers,  and  will  intitle  the  lef* 
fee  to  the  equity  of  redemption  (/). 

But  a  mortgagee  would,  it  is  apprehended^  be 
bound  by  the  leafe,  if  he  did  any  4ft  amount* 

(1)  Rand  v*  Cartwright,  1  Cha.  Ca.  59.  tt  ^Id^  3  Cro. 
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ing  either  to  an  exprefs  or  implicated  aifent 
to  it. 

If  a  mortgage  of  lands  be  made  under  a 
power  to  pay  portions  out  of  the  profits,  the 
profits  received  by  the  mortgagor,  under  a 
claufe,  that  it  (hall  be  lawful  for  the  mortgagor 
to  take  the  profits  without  account,  until  de- 
fault of  payment,  fliall  be  taken  as  received  by 
the  mortgagee,  and  (hall  be  confidered  as  the 
fame  thing  ^  if  the  mortgagee  had  let  it  to 
any  other  perfon(A')i  and  therefore  the  profits 
fo  received  by  the  mortgagor,  fliall  be  accounted 
for  as  having  gone  towards  payment  of  the  por- 
tion, and  the  land  ihall  only  be  fubje£fc  to  what 
remains  due.  And  the  mortgagee  mufi  recover 
his  money  fo  far  as  it  has  been  received  out  of  the 
profits  againfl  the  mortgagor  for  the  time  being, 
and  his  perfont^l  reprefentatives,  and  will  havQ 
no  remedy  againfl  the  truft. 

If  the  mortgagee  afligns  a  term  conveyed  to 
him  by  way  of  mortgage,  with  a  claufe,  that 
the  mortgagsf  fliall  retain  the  pofleflion,  with- 
out the  mortgagor  joining  in,  and  being  a  party, 
the  aflignment  determines  the  fimilarity  of  hi^ 
cftatc  to  an  eft  ate   at   will,    and   makes  the 

(i)  T/V.  z  P,  Will.  20.  Atk.  351.  2. 

mort- 
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mortgagor  in  the  nature  of  a  tenant  at  fuf- 
ferance  {i). 

But  in  the  cafe  of  Smartle  and  Williams  (m), 
a  queftion  arofe,  whether  an  affignment  by  the. 
mortgagee  alone  did  not  operate,  fo  as  to  make 
the  mortgagor's  continuing  in  pofleffion  under 
fych  a  claufe,  a  difleifin  or  dcvefting  of  the 
term,  and  turn  it  to  a  right ;  for  if  it  did,  the 
aflSgnee  could  not  affign  it  over,  without  he 
cither  made  an  entry,  or  the  mortgagor  joined. 
And  it  was  held  by  Holtj  C.  /.  that  the  mort- 
gagor's continuing  in  pofleffion  would  never 
make  a  difleifin  nor  devefling  of  the  term,  or 
turn  it  to  a  right;  for  a  tcnaqt  at  fufferance  has 
but  a  bare  poflTeflion,  and  no  freehold;  and 
EyrCy  Juftice,  faid,  that  the  covenant  to  fuffer 
the  mortgagor  to  continue  in  pofleffion,  governs 
all  the  fubfequent  affignments;  .becaufe  it  is 
agreed  by  the  mortgagee,  his  executors,  ad  mini - 
ftrators,  and  affigns,  that  the  mortgagor  fhall 
hold  till  default  of  payment;  which  creates  a 
tenancy  at  will  upon  all  the  mefne  affignments. 

* 

It  was  alfo  contended,  in  the  cafe  lafl:  men- 
tioned, that  if  the  mortgagor's  continuing  in 

(i)  Skinner,  423. 

(m)  Salk.  245.     3  t«v.  387.     Rep.  T.  Holt,   478. 
p)jnb.  247.    Cro.  Car.  302,  307. 

pol- 
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pofleffion  was  not  an  abfolute  difleiiin  or  devcfl- 
ing  of  the  term,  it  was  at  lead  a  dereftiog  of 
the  term  at  the  election  of  the  mortgagee,  and 
then  the  affignee  had  made  his  eledion  by  bring- 
ing an  eje&ment  againfl  the  mortgagor^  which 
admitted  his  being  out  of  poiieflion;  but  Holt^ 
C.  Jujl.  faid,  that  the  ejedment  could  not  ad* 
mit  an  adual  devefting,  fo  as  to  turn  the  term 
to  a  right,  for  the  ejedment  was  not  brought 
to  recover  the  mortg^e  term,  but  the  afhial 
pojffeffion  only,  for  the  recovery  of  which  the 
affignee  of  the  firft  mortgagee  had  no  other  way 
but  this,  or  to  make  a  forcible  entry,  which  the 
law  forbids:  and  his  Lordlbip  (aid,  that  the 
court  would  take  notice  that  an  ejedment  was 
only  a  fi£titious  proceeding  for  recovering  the 
pofleffion,  which  could  not  well  otherwife  be 
ebtained ;  and  the  entry  laid  in  the  declaration^ 
or  confefled  by  the  defendant,  was  not  an  entry 
that  was  real ;  for  it  would  neither  nvoid  a  fine, 
j»or  be  fufficient  evidence  to  fupport  trefpafs  fof 
the  mean  profits* 

But  if  the  mortgagee  in  the  lad  mentioned 
cafe  {n)  had  done  any  a£t,  by  which  he  had  ad- 
mitted himfelf  to  be  out  of  pofleffion,  the; 
eonfequence  would  have  been  as  contended  for 

(»)  Dyer  62.    Co.  ^A^^  S7«  b. 
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/on  the  part  of  the  mortgagor;  for  Lord  Coke 
fa^Sj  if  ^  man  make  a  leaf^  at  will,  and  die, 
fiom  is  the  will  determined;  and  if  the  leilcc 
continue  ip  pofleflion,  he  is  tenant  at  fxifferance, 
and  yet  the  heir,  by  admifiion,  may  have  at^ 
fffue  of  mort  dCanceJlor  againft  him;  and  fo  it 
is  faid  in  Dyer^  that  ^f  tenapt  for  years  furren- 
jders>  and  ftill  continues  ip  pofTeflion,  he  i$ 
tenant  at  fufferaace.  or  difieifor  at  eledion. 

If  a  mortgagor  commit  ^afte  (o),  whether 
it  be  a  mortgage  in  fee,  gr  for  a  term  of  years^ 
^be  court^  on  a  bill  by  ^he  mg^tgagee  to  ftay 
4ivaftey  will  grant  an  injundiion;  for  they  will 
not  fuffer  a  mortgagor  to  prejudice  tl^e  incuna^ 
brance. 

It  is  a  fettled  doftrine,  that  a  mortgagor  ii| 
pofleflion  cannot  bar  a  mortgagee  by  a  fine  and 
non-daim  (/>) ;  for,  although  the  mortgagee 
be  in  reality  out  of  pofleffion,  yet,  where  that 
js  done  by  the  confent  of  both  parties,  and  th^ 
pature  of  the  contrafl:  requires  that  it  (hould  be 
fo  while  the  intereft  is  paid,  it  would  be  agsunft 

[d)  Farrant  *v.  Lpvcl,  j  Ajtk.  72  j. 

{p)  I  Vent,  82.  I  Lev:  272.  z  Vc2»  482.  Hard« 
402.  Noy'sRcp.  23.  Fcrmor's  Ca.  3  Co.  77.  CruifeoA 
Fines^  233.    .Sid.  460.    Carth.  loi. 
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thq.  original  defign  of  the  contraft,  that  any 
adl  of  the  mortgagor,  except  the  payment  of 
the  money  and  intereft,  Ihould  deprive  the 
mortgagee  of  his  fecurity.  And  therefore  it 
feems  that  no  actual  entry  is  requifite  by  the 
mortg^ec,  to  avoid  fuch  fine. 

A  recovery  fuffered  by  a  mortgagor  tenant 
in  tail,  lets  in  all  precedent  incumbrances  (9). « 

Thus  where  tenant  in  tail  demiied  lands  for 
99  years,  by  way  of  mortgage  (r),  and  then 
married,  and  fuffered  a  recovery  to  enable  him 
to  make  a  jointure;  one  quefkipn  was,  whether 
the  recovery  fliould  enure  to  make  good  the 
mortgage,  it  being  defigned  for  the  marriage 
fettlenient  only  ?  And  it  was  determined  that 
it  (hould;  for,  if  no  recovery  had  been,  there 
could  have  been  no  jointure,  and  the  jointrefs 
could  not  have  avoided  the  mortgage;  (he .was 
in  by  the  adt  of  her  hufband^  and  no  fubfe- 
-quent  aft  of  his  could  avoid  hi3  own  act  pre- 
cedent :  and  though  the  recovery  was  fuffered 
to  a  collateral  purpofe,  yet  it  would  enure  to 
make  good  all  precedent  acts  and  incumbrances* 


{q)  Porter  V.  Emery,  1  Ch.  Rep»  97. 
^   (r)  Goddardo;.  Complin,  i  Ch.  Ca.  119. 


Amort- 


THE  PREMISES  MORTOAGED  BXHIM.     12 1 

A  'mortgagor  is  never  permitted  to  difpute 
the  title  of  his  mortgagee  {s);  becaufe  no  man 
is  permitted  to  difpute  his  own  folemn  deed. 

A  mort^s%or  in  pqffeffion  gains  a  fettkment, 
(<)  becaufe  the  mortgagee,  notwithftanding  the 
form,  has  but  a  chattel,  the  mortgage  being 
only  a  pledge  to  him  for  fecuiity  of  his  money; 
and  the  orighial  ownerftiip  of  the  land  ftill  re- 
fiding  in  the  mortgagor,  fub^e6t  only  to  the 
legal  title  of  the  mortgagee,  fo  far  as  fuch  title 
is  isequilite  to  the  end  of  his  (ecurity. 

But  if  the  mortgagee  evidt  the  mortgagor, 
and  take  poffeffion,  the  mortgagor,  though 
afterwards  occupying  permiflively  for  a  parti- 
colar  purpofe,  will  not  thereby  gain  a  fcttle- 
ment. 

•  I 

A  pauper  Entitled  to  an  equity  of  redemption 
of  a  freehold  eflate  (w),  which  had  been  mort-^ 
gaged  by  his  father,  having  been  evifted  by  tlie 
affignee  of  the  niort^gor,  afterwards  gained 
permiffion  of  4:te .  fteward  of  the  mortgagee  to 
inhabit  a  houfe,  part  of  the  mortgaged  eftate, 

(j)  Cbwpcr,  601.  '{t)  Doug.  Rep.  610. 

(«J  The  King  againft  the  Inhab.  of  Catherington,  3 
Term  Rep.  771, 

and 
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and  which  was  then  untenanted^  /or  the  pttf^ 
poje  of  overlooking  fame  repairs j  which  hcf 
propoied  to  do  upon  the  eftate,  with  an  inten«» 
tion  to  fell  the  iaroe,  and  pay  the  mortgE^ 
money.  In  confequence  of  fndi  permiffion, 
ke  went  into  the  houfe,  and  inhabited  the  iame 
for  upwards  of  three  months^  when  he  was  ie« 
nioved  by  an  older  of  Juftices«  The  pauper 
did  not,  duriAg  (uch  n^ence^  do  any  thing 
towards  the  lepairs  of  any  of  the  houfes,  or 
towards  a  fale  of  the  eflate.  No  agreement 
was  made  between  the  pauper  and  the  Aewaid^ 
with  refpeft  to  any  rent  to  be  paid  by  the  pau* 
per  for  fuch  houfe.  The  qucftion  was,  whedier 
the  pauper  gained  a  fettlement  by  this  refidcnce^^ 
And  it  was  held  that  be  did  not.  For  thou^ 
it  is  clear  that  an  equitable  title  is  fufficient  to 
give  a  fettlement,  that  only  applies  where  the 
mortg^r  is  in  pofleffion.  But  in  this  cafe  he 
had  neither  jus  in  re,  ner  ud  rem. 

If  one  borrows  money  for  atnother  oii  a  mort** 
gage  {j^\  he  may  file  a  bill  againf^  him  .to  pay 
off  the  mortgage  money,  and  fliall  not  be  puC 
to  bis  indebitatus  ajfurn^t^ 


\fi)  Mofely,  '^it. 
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I  The  methods  of  cedemptioti  and  forecloiin^ 

henig  found  dilatory,  expenlive,  and  iiKCbiH^e'' 
nienty  not  ojdy  to  the  mortgagee  but  aUb  to 
the  mortgagor^  the  kgiflature  deemed  it  necef- 
faiy  to  interfere,  and  in  fome  degree  remediedr 
it  by  the  7  Gea.  11.  e.  20,  by  which  ftatute  it 
«tas  provided,  that  after  payment  or  tender  by 
the  mortgagor  of  principsd,  intereft,  and  cofts^ 
tive  mortgagee  fludl  maintain  no  ejedment,  bnt 
may  be  compelled  to  re-afsign  his  fecnrities,  and 
deliver  all  deed^,  evidences,  and  writings  in  his* 
cuflody,  refpeding  the  mortgaged  premifes  ta 
the  mortgagor.  And  that>  where  a  bill  is  filed 
to  redeem  or  be  foreclofedy  the  court  may,  upon 
application  by  the  defendant,  and  upon  his  ad- 
mitting the  right  and  title  of  the  plainttfT  Ln 
the  fuit,  before  fuch  fuit  be  brought  to  hearings 
make  fuch  order  or  decree  thereiiv  ^  would 
have  been  made  in  cafe  iuch  fuit  bad  then  beei> 
Mgularly  brought  to  hearing  before  fuch  courts 

But  it  is  provided,  that  this  a<a  Aall  not  ex- 
pend to  any  cafe  whece  the  perfoa  againil  whom 
the  redemption  is  prayed,  (hall  (by  writing 
under  his  hand,  or  the  hand  of  his  attorney, 
^g^nt,  or  folicitor,  to  be  delivered  before  the 
money  (hall  be  brought  into  fuch  court  of  law». 
to  the  attorney  or  folicitor  for  the  other  fide) 

infift. 
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infift,  cither  that  the  party  praying  a  redeiApi' 
tion  has  not  a  right  to  redeem,  or  that  thepie^ 
aiifes  are  chargeable  with  other,  or  different 
principal  fums  than  what  appear  on  the  face  of 
the  mortgage,  or  (hall  be  admitted  on  the  other 
fide;  nor  to  any  cafe  where  the  right  of  redemp- 
tion to  the  mortgaged  lands  and  premifes  in 
queftion,  in  any  caufe  or  fuit,  (hall  be  contro- 
verted or  queilioned  by  or  between  different 
defendants  in  the  fame  caufe  or  fuit ;  nor  (hall 
be  any  prejudice  to  any  fubfequent  mortgagee 
or  incumbrancer. 

A  reference  to  a  Mafter  in  Chancery  to  take 
an  account  under  this  ftatute,  muft  proceed 
upon  admi(fion  of  the  principal  and  intereft 
due  upon  the  mortgage;  and  the 'Matter  can- 
hot  admit  evidence  (j/). 

'  By  the  ^7  W.  K  M.  c.  2^.  It  is  enaftecF> 
**  that  no  perfon  (hall  be  allowed  to  have  any 
vote  in  eleftion  of  members  to  ferve  in  parlia* 
merit,  for  or  by  reafon  of  any  truft,  eftate,  or 
mortgage,  unlefs  fuch  truftee  or  mortgagee  be 
in  adtual  pofTefston  or  receipt  of  the  rents  and 
profits  of  the  fame  eftate;  but  that  the  mort- 
gagor, or  ceftui^que  trujt  in  poffefsion,  fliaH 
and  may  -  vote  for  the  fame,  notwithftanding 
fuch  mortgage  or  truft/' 

(y)  Vid,  Hufon  *v.  Hewfon,  4  Vc2.  Jaiu  105* 
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1  O  form  ah  accurate  idea  of  the  hatufe  of 
the  intereft  of  a  mortgagee  in  the  eftate  pledged 
as  a  feoirity,  he  muft  be  viewed  at  four  pe- 
riods of  time  i 

Firfti  At  the  inftanf  of  executing  the  toort- 
gage,  and  before  forfeiture,  while  pofieflion  is 

(as  is  ufually  the  cafe)  in  the  mortgagor. 

« 

Secondly,  After  the  mortgage  is  forfeited  by 
non-payment  of  the  money  at  the  day^  and  be«< 
fore  the  mortgagee  enters  into  poifeffion^       '^ 

Thirdly,  After  the  mortg^ee  enters  into  pof- 
feffion  on  the  evidion  of  the  mortgagor. 

Q  And^ 
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And,  Fourthly,  on  foreclofure,  of  which  we 
(hall  fpeak  at  large  hereafter. 

The  eftate  of  the  mortgagee  (a),  until:  for- 
feiture, flill  continues  as  it  was  at  common 
law,  before  the  interference  of  courts  of  equity : 
he  is  entitled  to  an  eflate  as  tenant  in  mort* 
gage  in  fee,  or  for  term  of  years,  fubjedt  to  any 
agreement  made  between  him  and  the  mort- 
^gor  relative  to  the  poffeffion,  and  defeazabfe 
at  law  by  performance  of  the  condition.  As 
foon  as  the  eftate  is  created,  he  may  enter  into 
poffeffion ;  but  as  the  payment  of  the  intereft  is 
the  principal  objeft  of  the  mortgagee,  he  fel- 
dom  avails  himfelf  of  that  right,  unlefs  obliged 
fo  to  do  to  fecure  payment  of  the  intereft,  or 
with  a  view  to  compel  the  re-payment  of  the 
money^ 

It  follows  from  hence,  that  all  leafes  or  other 
Tnterefts  in  the  land,  made  or  conveyed  by 
the  mortgagor  fubfequent  to  the  mortgage,, 
though  before  forfeiture,  are  void  againft  the 
mortgagee  (/;).  As  to  him,  the  tenants  under 
fuch  leafes,  or  perfons  claiming  fuch  interefts, 
may  be  confidcred  as  trefpaffors,  diffeifors,  and 
wrong-doers. 


(a)  P'id.  1  Atk.  170. 

(h)  Keech  %\  Ha}l,/u^a>  69. 


On 
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On  the  fame  principle,  the  mortgaged  (fince' 
the  ftatutc  4Jnn.  c.  i6,  to  difpenfe  with  the 
iieceflity  of  attornment  of  tenants)  on  notice 
becomes  entitled  to  the  rent  of  the  premifes 
riiortgaged  (if  let)  from  the  time  of  executing  .y  /-  ^^;^ 
the  conveyance ;  for  the  rents  and  profits  ^^t^A^^  a^^ 
dre  liable  to  the  debt  as  well  as  the  premifes  /fU^-^ 


themfelves.  /i/S^^^  ^^c^ 

This  waS  detefmihed  iii  the  Cafe  df  MoJ^ 
dgainft  Gullimort  and  another  (c)^  upon  a  fpe- 
cial  cafe  referved  in  an  aftion  of  trefpafs  at  the 
aflizes  fot  Stafford/hire.  The  Cafe  was  as 
follows :  One  Harrifon^  being  feifed  in  fee,  on 
the  firft  of  January y  1772,  demifed  certain 
premifes  to  the  plaint iffi  Mqfsy  for  twenty 
years,  at  the  relit  of  40/.  payable  yearly  on  the 
1 2th  of  May,  and  in  Mat/  iTJi^  be  mort- 
gaged the  fame  premifes,  in  fee,  to  the  de- 
fendant, Mrs.  Gallimdre.  Mofs  continued  iri 
poflfeffion  from  the  date  of  the  le^fe,  and  paid 
his  rent  regularly  to  the  mortgagor^  jlU  but  28/. 
which  was  due  before  the  month  of  Notember; 
1778,  when  the  mortgg^or  became  a  bailkrupt, 
being  at  the  time  indebted  to  the  mortgagee 
in  more  thah   that   fum  for  intereft  on  the 

(r)   Mo(s  V.  Gallijiiore,  et  al.*  Dong.  Rep.  265. 

Q  z  mort<» 


\ 
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mortgage.     On  the  3d  of  January ^  1779,  one 
Harwar  went  to  the   plaintiff,  on  behalf  of 
Gallimore^    fhewed    him    the   mortgage-deed^ 
and   demanded   from   him   the  rent  then  re- 
maining unpaid.     This  was  the  firft  demand 
that  Gallrmorc  vck^At  of  the  rent.   The  plaintiff 
told  Hanvary  that  the  affignees  of  Harrifom 
had  demanded  it  before,  viz,  on  the  31ft  of 
December ;  but  when  Harzvar  faid  that  Gallic 
more  would  diftrain  for  it^  if  it  was  not  paid, 
he  faid  he  had  fome  cattle  to  fell,  and  hoped 
flie  would  not  diftrain  till  they  were  fold,  when 
he  would  pay  it.    The  plaintiff  not  having  paid- 
according  to   this  undertaking,  the  other  de- 
fendant, by  order  of  GallunorCy  entered  and 
diftrained  for  the  rent,  and  thereupon  gave  a 
written  notice  of  fuch  diftrefs  to  the  plaintiff  iiv 
the  following   words:    **  Take  notice,  that.  I 
"  have  this  day  feized  and  diftrained.  Sic.  by 
**  virtue  of  an  authority,  Xc.  for  the  fum  of 
^  28/.  being  rent,  and  arrears  of  rent,  due  to 
^  Ejiher  GallmorCy  at  Michaelmas  laft  paft^ 
V  for,  (STc. ;  and  unlefs  you  pay  the  faid  rent, 
*^  &V/'     He  accordingly  fold  cattle  and  goods 
to  the  amount  of  22/.  zs.    The  queilion  ftated 
for  the  opinion  of  the  court,   was,  whether, 
under  all  the  circumftances,  the  diftrefs  could 
be  juftilied  ?  And  the  court  determined  that  it 
t  mighty. 
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xn'^hti  faying  this  cafe  was,  in  its  confequences, 
very  material.  It  was  the  cafe  of  lands  let  for 
years,  and  afterwards  mortgaged ;  and  con- 
fiderable  doubts  in  fuch  cafes  had  arifen  in 
refpefl:  to  the  mortgagee,  when  the  tenant 
colluded  with  the  mortgagors  for,  the  leafe 
proteding  the  poffeffion  of  fuch  a  tenant,  he 
could  not  be  turned  out  by  the  mortgagee.  Of 
late  years  the  courts  had  gone  fo  far  as  to  per- 
mit the  mortgagee 'to*  proceed  by  ejeftment,  if 
he  had  given  notice  to  the  tenant  that  he  did 
not  intend  to  difturb  his^poflefsion,  but  only 
required  the  rent  to  be  paid  to  him,  and  not  to 
the  mortgagor.  This  however  was  intangled 
«fith  difficulties.  The  queftioa  here  was, 
whether  the  mortgagee  was,  or  was  not,  intitled 
to  the  rent  in  arrear?  Before  the  ftatute  of 
queen  Anne,  attornment  was  neceffary,  on  the 
principle  of  notice  to  the  tenant;  but  when 
that  took  pla^e,  it  certainly  had  relation  back 
to  the  grant,  and,  like  other  rdativ-e  a6ts,  they 
were  to  be  taken  together.  Thus  livery  of 
fcifin,  though  made  afterwards,  related  to  the 
time  of  the  feoffment ;  lince  the  ftatute  the  con- 
Teyance  was  complete  without  the  attorntnent ; 
but  there  was  a  provifion  that*  the  tenant  fliould 
not  be  prejudiced  for  any  a<fl  done  by  him,  as 
bojding  under  the  grantor,  till  he  had  received 

Q  3  notice 
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notice  of  the  deed :  therefore  the  payment  of 
rent,  before  fuch  notice,  was  good.  With  this 
prote6lion  he  was  to  be  confidered  by  force  of 
^he  ftatute,  as  having  attorned  at  the  execution 
of  the  grant.  And  here  the  tenant  had  fuf- 
fered  no  injury.  No  rent  had  been  demanded, 
which  had  been  paid  before  he  knew  of  the 
mortgage.  He  had  the  rent  in  queftion  ftill  in 
his  hands,  and  was  bound  to  pay  it  according 
to  the  legal  title.  But  haying  notice  from  the 
afsignees,  and  alfo  from  the  mortgagee,  he  dared 
to  prefer  the  former,  or  kept  both  parties  at 
arms-length.  In  the  j:afe  of  executions  it  was 
uniformly  held,  that  if  any  one  afted  after 
notice,  he  did  it  at  his  peril.  He  did  not  offer 
to  pay  one  of  the  parties  on  receiving  an 
indenanity.  As  between  the  affignee  and  the 
inortgagee,  who  was  intitled  to  the  rent  ?  The 
affignees  ftood  exactli^  in  the  place  of  the 
bankrupt.  Now  a  mortgagor  mas  not  pro^ 
perly  tenant  at  mil  to  the  mortgagee^  for  he 
was  not  to  pay  him  rent,  he  was  only  fo  quodam 
modo  (rf) — Nothing  was  more  apt  to  confound 

than 


r 


(//)    Qucre  this  reafon — it  feexns  otherwife — at  leaft  • 

ipntil  forfeiture  of  the  condition,  when  perhaps  he  may 
become  tenant  at  fufFerance ;  for  the  agreement  to  tak^ 
rents  and  profits  feems  clearly  to  make  him  tenant  at 
will. — Vid,  Geary  v,  Bearcroft>  Carter  65. — But  as  that 

»grcc- 


THE    MORTGAGED,    &C.  221 

than  a  fimilie.  V\1ien  a  court  or  a  counfel 
called  a  mortgagor  a  tenant  at  will,  it  was 
barely  a  comparifon.  He  was  like  a  tenant  at 
will ;  the  moptgagor  received  the  rent  by  a 
tacit  agreement  with  the  mortgagee^  but  the 
mortgagee  might  put  an  end  to  the  agreement 
when  he  pleafed.  He  had  the  legal  title  to  the 
rent  4  and  the  tenant  in  .the  prefent  cafe  could 
not  be  damnified ;  for  the  mortgagor  could 
never  oblige  him  to  pay  over  again  the  rent 
which  had  been  levied  by  this  diftrefs.  This 
remedy  was  a  very  proper  additional  advantage 
to  mortgagees,  to  prevent  coUufion  between  the 
tenant  and  mortgagor. 


But,  on  a  motion  (e)  for  fequeftrators  to  pay 
rents  to  the  mortgagee,  which  thiy  had  re- 
ceived from  the  tenants  of  the  mortgaged 
eftate,  his  honor,  the  Matter  of  the  Rolls,  faid. 
That  the  Court  of  King's  Bench,  he  under- 
Hood,  now  entertained  fome  doubts  of  the  pro- 
priety'of  the  decifion  of  Mo/s  v.  Gallunore-y 
that  the  principle  upon  which  that  cafe  was 

agreemcRt  4s  only  imtil  default  of  payment  of  the  mort- 
gage money — Quere^  if  after  he  may  not  be  confidered  z,% 

tenant  at  fufferance. N.  B.  The  cafe  of  Mo6  v.  Galli- 

more  then  was  a  fabtenancy. 

{e)    In  Chancery^  5th  Jaly«  1786. 


ft4 
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decided  wa5,  thiit  the  right  of  the  mortgiigeo 
would  have  furnifhed  a  good  defence,  if  put  oq 
the  record  by  way  of  juflification  under  the 
mortg^  term  or  conveyance.  This  reafbn,  his 
Honor  obferved,  had  inn^pofed  upon  him  5  but  it 
was  not  confidered  that  it  might  have  been  re^ 
plied  to  the  defence  that  (he  mwtgagor,  til} 
notice,  was  texumt  at  fufierance,  if  not  tenant 
at  will,  to  the  mortgagee. 

A  mortgagee  is  not  entitled  to  have  an  acr 
count  againft  the  mortgagor  for  the  profits  of 
the  eftate  mortgaged  ^  received  and  applied  by 
him  to  his  ufe  (f).  If  a  perfon  take  a  mort- 
gage titl^,  the  Court  of  Chancery  will  let  hini 
take  pofleffion  of  the  eftate,  but  will  not  make 
the  party  he  leaves  in  poffeflion  account  fof 
the  paft  rents.  If  th<5  mortgagee  hs^s  not  th? 
legal  title  to  the  mortgaged  property,  the  Coiurt 
of  Chancery  will  appoint  a  receiver  ;  but  it  can 
do  no  more.  And  the  rule  of  equity  is  tAc 
fame  where  the  mortgagor  has  adtually  gve^ 
the  mortgagee  a  power  to  receive.  If  the 
>  mortgagee  omits  to  ufe  that  power,  he  muft 
.  /  impute  it  to  himfelf  if  the  profits  are  gone, 

^  k'Udo^  The  Court  will  not  make  the  mortgagor  ac- 
^*^^       countable.     It   would   be  againft  all  rules  of 

(f)  Colman  v.  Duke  of  St.  Albaiis,  3  Vcz.  Jua.  25. 

equity 
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rquity  in  the  cafes  of  mortgages  to  decree  an 
account  for  the  time  when,  by  the  connivance 
or  permifsion  of  (he  mortgagee,  the  profits 
have  been  received  and  applied  as  the  mort^ 
gagor  might  think  fit. 

In  the  c^afe  of  Sparkes  v.  Smith  (g\  the  court 
refufed,  on  bill,  to  compel  an  ailignee  of  a 
term  on  mortgage  to  difcover  his  affignment ; 
the  'objeft  of  the  lefTor  in  requiring  it,  being 
to  make  him  liable  to  the  covenants '  of  the 
mortgagor,  although  he  had  not  taken  aAual 
pofleffion  of  the  premjfes. 

This  was  a  mortgage  of  houfes  held  upon 
icafes  for  feven  ye^,  with  covenants,  that  the 
leffee  fhoiUd  repair,  defeazable  upon  payment 
of  the  money  lent  and  intereft.  The  houfes 
Ixing  greatly  out  of  repair,  the  original  leflbr 
^iled  a  bill  to  difcover,  whether  the  leafe  was 
pot  aifigned  to  the  mortgagee,  and  to  compel 
him  to  perform  the  covenants  on  the  leffee's 
part.  The  defendant,  by  anfwer,  infifted  he 
pever  was  in  poffeffion,  nor  had  received  any 
pf  the  rents,  except  a  fmall  fum  by  an  order 
from  the  n^ortgagor  to  one  of  the  tenants, 
was  paid  him  in  part  of  what  was  due 

(it)  ^P^kes  V.  Smith  et  al.  z  Vem.  276. 


• , 
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on  the  mortgage,  and  not  as  rent.  And  the 
nourt,  although  it  was  the  mortgagee's  folly  to 
take  an  affignment  of  the  whole  term,  whereby 
he  fubjefted  himfclf  to  the  covenants  in  the 
original  leafe,  inftead  of  taking  a  derivative 
leafe  of  all  the  term  but  a  month,  or  week,  or 
xiay,  as  he  mi^t  have  done,  yet,  as  he  was 
only  a  mortgagee,  and  never  in  poffeffion, 
would  not  affift  the  plaintiff  to  charge  him  to 
perform  the  covenants  ifi  fpecie ;  but  left  the 
plaintiff  to  recover  at  law  as  well  as  lie  could, 
and  difmified  the  bilL 


But,  in  a  fubfequent  cafe  (A),  where  one  hun- 
dred pounds  were  lent  by  way  of  riiortgage 
upon  an  affignment  of  a  building  leafe,  and 
the  mortgagee  never  entered  nor  took  poflef- 
<ion,  but  loft  the  money  lent ;  the  defendant 
in  equity  having  recovered  againfl  the  mort- 
gagee, as  aflignee,  the  rent  referved  on  the 
leafe,  the  bill  was  to  be  relieved  againft  the 
recovery  at  law ;  and  the  court  difmified  it ; 
faying,  the  mortgagee  was  ill  advifed  to  take 
an  affignment  of  the  whole  term. 

Upon  an  accurate  invefligation  of  the  rea- 
fons  upon  which  the  decifions  in  the  two  prci- 


[h)  Pilkington  v.  Shallcr  it  al  2  Vcrn.  374- 
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ftdjng  cafes  were  founded,    they  will  appear 
perfedlly  reconcileable ;  in  both,  the  principle 
of  lawy  that  an  ajjignee  of  a  xchole  term  is 
/ubjeet  to  the  cove?ia?its  in  the  original  leafey 
is  fully  admitted.     The  different  events  of  the 
applications,    therefore,    did  not  arife  from  a 
contrariety  of  opinions  as  to  the  legal  opera- 
tion of  fuch  ao  afTignment,  but  arofe  from  the 
parties  having  changed  fides  on  the  applications 
to  the  court.     In  the  former  cafe  the  leffor  was 
plaintiff,    and    being  unable  to  make  out  his 
cafe  at  law,  y/ilhovt  the  help  of  equity,   ap- 
plied for  its  aid  to  inforce  a  rigorous  und  hard 
demand,  founded  in  ftrift  law;    the  covK*t,  in 
this  cafe,  as  it  does  in  all  others,   when  it  is 
called  upon  to  ufe  a  difcretionary  power,  took 
into  its  confideration  the  relative  fituation  of 
the  parties  ;  and  the  plaintiff's  claim  being  un- 
confcionable,   eleded   to  remain  pafHve,   and 
leave  the  partis,  as  they  flood  at  law;   but, 
in  the  latter  cafe,    the  afCgnee  was   plaintiff 
againft  the  lefibr ;  fo  that  he,  and  not  the  leffor, 
fought  the  aid  of  equity,  after  the  latter  had 
obtained  a  judgment  at  law  upon  the  covenants; 
in  which  cafe,  there  appears  to  me  to  have 
been  no  ground  for  their  interference,    unlefs 
fraud  or  miflake  had  been  fu^efled :  for  the 
^original  leflbr,    having  a  right  at  law  to  the 

benefit 
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benefit  of  the  covenants  in  his  leale,  equity  la 
that  ca&  mufl  follow  the  b\v. 

And  when  cafes  aie  attended  with  hardfbip^ 
leaving  the  parties  to  fuch  remedy  only  as  they 
are  intitled  to  at  law,  is  not  uncommon  in  a 
court  of  equity.  Thus  if  a  bill  be  brought 
by  a  remote  heir  againft  the  next  of  kin,  for  a 
difcovery  of  a  title,  Ad  evidence,  and  to  have 
terms  removed  and  the  title  at  law  cleared ; 
this  being  a  hard  ca(e,  equity  will  not  affift ; 
for  as  it  would  not  relieve  the  children,  fliould 
the  remote  heir  recover,  fo  neither  wilhit  aflSll 
the  remote  heir. 

However,  upon  reconfideration  of  this  quef*- 
tion,  in  the  cafe  of  Eaton  ^gjaiinii  Jacgu£^{i)f 
which  arofe  upon  a  cafe  referved  at  the  fittings 
for  Middle/ex  before  Bidlery  Juftice^  if  was 
determined,  that  a  mortgagee,  affignee  of  a 
term  for  years,  (hould  not  be  liable  to  the 
covenants  in  the  leafe,  unjefs  he  had  taken 
actual  polSeffion. 

The  cireumftances  fet  forth  in  this  cafe 
were  (A:),  that  on  the  firft  of  December^  ^775* 


U)  Eaton  *v.  Jacques,  Douglas  Rep.  438. 


th^ 


THE  MORTGAGEE,  kc.  %l^ 

the  plaintifF  demifed  the  tenements  in  queftion 
to  Deny s\  that,  on  the  2iftof /tt«^,  1777,  by 
indenture,   made  between  Denys^   of  the  one 
part,  and  the  defendant  of  the  other  part,  after 
reciting  the  fcafe,  Denys    (for  the  confidera- 
lions  therein  mentioned)    bargained,  fold,,  af- 
figned,  transferred,  and  fet  over  unto  the  de- 
fendant, his  executors,  adminiftrators,  and  af- 
(igns,  the  premifes  demifed   by  the  leafe,  and 
all  the  eftate,  right,  title,  intereft,  benefit  of 
re  ewal,  term  of  years,  and  time  to  come  and 
unexpired,    property,   profit,    claim,    and  de- 
mand whatfoever,  of  Denys  in  the  fame,  by 
virtue  of  the  leafe  or  otherwife  howfoever,  to 
hold. unto  the  defendant  for  all  the  refidue  of 
the  term  of  twenty-one  years  by  the  faid  leafe ' 
demifed,  and  fubje6t  neverthelefs  to  the  rents 
and  covenants  therein  contained,    and  which 
were  on  the  tenant's  part  to  be  paid,  kept,  and 
performed :  in  which  indenture  was  contained 
a  provifo  for  making  the  fame  void  on  payment 
of  one  hundred  and  fourteen  pounds  and  in-^ 
tereft  at  Jive  per  cent,  per  annum ;  and  there 
was  another   provifo  and  agreement  between 
the  parties,  that  until  default  fliould  be  made 
in  payment, of  the  one  hundred  and  fourteen 
pounds  and  intereft,  contrary  to  the  intent  of 
the  iaid  provifo^  it  Ihould  be  lawful  for  Denys^ 

bis 
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his    executors,    adminiftrators,    or  afligtts,    td 
hold  and  enjoy  the  premifes  without  interrup- 
tion front  the   defendant ;    that  the    intcrefl? 
which  became  due  on  the  mortgage  was  regu- 
larly paid  up  to,  and  on,  the  21ft  day  of  De- 

cember^  ^77^^  ^^^  ^^^*  ^^^^  defendant  never 
had  poffeflion  of  the  houfes  tinder  the  mort- 
gage.     The  queftion  fubmitted  to  the  court 
Wits,   whether  the  plaintiff  was  intitled  to  re- 
cover the  rent  which  became  due  at  ChriJtmaSi 
1779,  from  the  defendant  ?  And  Lord  Mans- 
field  J    faid,    that,  in  point  of  faft,    this  cafe 
muft  have  exifted  for  a  century  paft  in  a  thou- 
fand  inftances.     In  this  great  town  particularly,- 
building  le^ifes  hid  been  and  were  perpetually 
mortgaging;    and  yef  no    inftance  had  been 
found,  where  the  ground  landlord  had  attempted 
to  charge   the    mortgagee,    not  in  pofleffion, 
with  the  rent  or  covenants.     This  was  a  ftrong 
argument  againft  the  plaintiff,  cfpecially  where 
the  cafe  was  fo  hard,  fo  unjufl,  and  uncon- 
fcionable.     Numberlefs  inconveniencies  would 
arife  if  fuch  a  demand  could    be  fupportecf. 
The  mortgagee  never  afked  whether  the  rent 
was  paid  ;  he  only  looked  to  his  fecurity,  and, 
when  the  principal  and  interefl  were  paid,  he 
reafsigned.     But,    if  the  plaintiff  was  right,  a 
mortgagee  might  be  called  upon,   years  after 

fuck 
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foch  reafsigament,  for  arrears  or-  breaches  of 
covenant  during  the  afsignment  ;  the  confe- 
qucnces  would  be  terrible;  and  all  this  arofe 
from  a  mere  flip  in  the  attorney  in  making  the 
conveyance ;  for  if  he  had  made  it  an  under- 
leafe,  by  leaving  a  reverfion  of  a  day  in  the  mort- 
gagor, the  landlord  would  have  had  no  pre- 
text to  call  upon  the  mortgagee  (Z).  Thoughr 
no  cafes  had  been  cited  at  the  bar  which  ap- 
plied to  the  prefent  queftion,  the  court  had 
found  two  in  Vernon j  which  he  would  ftate 
that  it  might  not  be  fuppofed,  after  this  judg- 
ment they  had  been  overlooked.  His  Lord- 
fhip  ftated  the  cafes  of  Sparkes  v.  Smith  and 
Pilkington  v.  Skaller  (m),  and  faid,  the  latter 
could  not  be.  fupported ;  for  the  court  there 
refilled  to  relieve  the  mortgagee,  becaufe  it  was 
his  own  fault  to  take  an  afsignment  of  the 
whole  term,  and  not  an  under-leafe ;  but  that 
was  a  very  common  ground  of  relief  in  equity. 
Thefe  cafes,  therefore,  left  t^^  queftion  as  it 
ftood  upon  the  argument  at  the  bar  ;  and, 
there  being  no  folemn  well-confidered  decifion, 
the  court  might  refort  to  the  principles.  Ifi 
leafes,  the  leflee,  being  a  party  to  the  original 

(/)  Holford,  <v.  Hatch,  Doug.  174. 

* 

{m)  Sufra.  234. 

z  con- 
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contra6i:,  continued  always  liable  notwithfland* 
ing  any  alignment  i  the  affignee  was  only 
liable  with  fefpedt  to  his  poffcffion  of  the  things 
He  bore  the  burthen  while  he  enjoyed  thd 
benefit,  and  no  longer  i  and  if  the  whole  was 
not  paffed,  if  a  day  only  was  referved,  he  was 
not  liable.  To  do  juftice  between  men,  it  was 
neceffary  to  underftand  things  as  they  really 
Were,  and  conftrue  inftruments  according  to 
the  intent  of  the  parties.  What  was  the  eSc& 
of  this  inftrument  between  the  parties  ?  The 
leflbr  was  a  ftranger  to  it ;  he  (hould  not  be 
injured,  but  he  was  not  intitled  to  any  benefit 
under  it.  Could  they  (hut  their  eyes  and  fay 
it  was  an  abfolute  conveyance  ?  It  was  a  mere 
fecurity ;  and  it  was  not,  nor  ever  was  meant 
that  poflefsion  (hould  be  taken  until  default  of 
payment,  and  the  money  had  been  demanded. 
The  legal  forfeiture  had  only  accrued  fix 
months,  and,  if  the  mortgagee  had  wanted 
poflefsion,  he  could  not  have  entered  viAfactu 
He  muft  have  brought  an  ejeAment.  This 
was  the  underflanding  of  the  parties,  apd  was 
not  contrary  to  any  rule  of  law.  It  was  not  an 
afsignment  of  all  the  mortgagor's  eftate,  rights 
title,  &c.  Willesy  AJhurJly  and  Bullery  Juf- 
ticcSf  were  of  the  fame  opinion  • 

And 
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And  in  a  fubfcquent  cafe  of  Walkir  v. 
jlteeves  {n)^  M.  22  Geo.  3.  this  doftrine  was 
Confirmed  as  to  mortgages,  and  a  diftindion 
taken  between  the  cafe  of  an  afsigiiment  by 
'way  of  mortgage'^  and  unconditional  afsign* 
inents; 

But  the  authority  of  the  cafes  of  Eaton  and 
Jacques  and  Walker  and  Beeves^  has  fined 
been  doubted  and  denied  to  be  law  (d).  And 
the  cafe  bf  Lucas  v.  Cometford  (p)  feems  to 
iupport  a  direftly  bppofite  doftrine  to  thafe 
which  was  the  bafis  of  the  decifion  in  thefe 
cafes,  f;iV.  that  the  afsignee  was  only  liable  in 
refped  of  aft  ual  pojQTelsion ; 

The  iaiteir  cafe  afofe  on  a  bill  by  the  execu-^ 
tors  oi  leflbr  againil  the  depofitary  of  a  leafe^ 
to  fecure  to  hint  a  debt^  for  fpecifie  per-^ 
formance  <^  a  covenant  in  the  leafe  to  re-build 
houfes  upon  the  premifes  in  the  eleventh  year 

(«)  Walker  4^.  Reeves^  Dong.  Rep*  444.  (note  i.) 

(»)  Theamkor  has  underftood  that  the  prefent  Chief 
jfofiice  o^  the  coiirt  of  IL'  B.  denied  the  law  of  thd 
tafe  tiS Eaton  ^.  JacfMCj  twice  in  the  fittings  after  Trinit]^ 
't'erm,  1796. 

ffj  I  Vez.  Jon.  23$.  i  Bro.  Rep.  Ch.  166.  tt  vid.  Cit/ 
i>f  London  v.  Naib»  1  Vez.  12.  3  Atk.  512. 
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^(  the  term,  which  was  a  term  of  7 1  yeanv  to 
be  held^  for  the  firft  ten  years  at  a  pecuniaiy 
rent ;  for  the  eleventh  yeas  ai  a  pdpper^XMro 
laent ;  and  for  the  reft  of  the  term  at  a  pecu'*' 
Biary  rent.  The  defendant,  by  his  anfwer^ 
ftated  the  faft  of  the  difp^fal^  by  way  of  mort<- 
gage,  and  infifted  that  having  no  title  but  as 
mortgagee,  he  was  not  bound  to  rd^mld.. 
Lord  ThurlaWj  (Chan.)  thought,  there  could 
AOt  be  a  decree  to  rebuild,  as  he  could  no 
more  unclertake  the  conduft  of  a  rd>uUdit^y 
than  of  a  repair.  But  his  Lord  (hip  (aid,  it  was^ 
no  matter  whether  the  defendant  took  it  as  a. 
pledge  or  as  a  purchafe,  he  could  not  take  the 
eftate  as  a  fecurity,  and  refufe  the  burdea  that 
was  upon  it,  which  having  once  taken  he  could 
not  abandon :  that  being  then  only  an  affignee 
in  equity,  no  adtion  could  be  brought,  and 
that  the  only  relief  he  could  ^ve  the  plaintiff^ 
OS  he  could  not  give  him  damages,  was  to  put 
him  in  a  (ituation  to  recover  them ;  his  Lord-- 
Riip  therefore  decreed,,  that  the  defendants 
fhould  take  an  aflignment  of  the  leafe  and 
execute  a  counterpart,  and  that  he  muft  psLf 
the  cofls. 

But  it  is  clear  that  if  the  mortgagee  enters 
into  poflei£on,  he  becomes  liable  ^o  all  cove* 
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iKsmts  that  run  with  the  landj  (^)  for  he  takes  it 
cum  onercj  andj  enjoying  the  profits»  he  muft 
fubmit  to  the  lofles. 

And  if  a  mortgagor,  l>7  &  mortgage  of  a  teim 
vefted  in  him,  divefts  himfelf  of  all  intefeft 
therein,  in  the  confideration  of  a  court  of  law, 
he  retains  only  the  equity  of  redemption,  which 
he  mud  purfue  in  a  court  of  equity;  andthere*^ 
fore,  if  he  join  with  his  mortgs^ee  in  a  leale, 
in  which  the  leffee  is  made  to  covenant  with 
the  mortgagor,  for  rent,  repairs,  &c.  fuch  co-- 
venants  will  be  merely  collateral  to  the  mort*- 
gibe's  intereft  in  the  land,  and  the  aflignee  of 
the  mortgagee  cannot  nuuntain  an  adtion  for 
the  breach  of  them  on  the  ftatute  of  32  £r»  S. 

Thus  where  S  and  W^  (r)  defcribed  therein 
to  be  the  mortg£^ees  of  the  eilates  in  queilion, 
for  a  term  of  99  years,  demifed  them  to  R  for 
1 1  years,  at  a  yearly  rent,  payable  to  S  or  his 
afiigns ;  in  which  was  contained  covenants  on 
the  part  of  R  with  S^  and  his  affigns,  inter  alia^ 
to  pay  the  rent  and  to  keep  the  premifes  in 

(f )  Traherne  it  aV.  v.  Sadleir  e/  ol*^   I  Brown's  Par. 
Ca.  105. 

(r)  ^cbb  V.  Rttffell.  3  Terra  Rep.  393, 

R  2  repair ; 
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repair ;  it  was  held^  on  an  aftion  of  covenaftf^ 
brought  by  the  devifee  of  the  mortgagee,  the 
declaration  in  which  fet  forth  two  breaches  of 
covenant,  the  one  for  non-payment  of  rent,, 
and  the  other  for  not  keeping  the  premiies  in 
lepair,  that  the  a&ion  could  not  be  maintained* 
Lord  KenyoUf  in  delivering  the  opinion  of  the 
court,  obferved,  it  was  well  fettled  at  commoir 
law,  without  referring  to  the  ftatute  32  ^.  8. 
c.  34^  that  covenants,  which  run  with  the  land,, 
will  pafs  to  the  perfon  to  whom  the  land  de- 
fcend^.  And  that  ftatute  enaded,  for  the  be- 
nefit of  the  grantees  of  reverfions,  that  they 
(hould  have  the  like  advantages  againft  the 
leffees,  their  executors,  &c.  by  entry  for  non- 
payment of  the  rentj  and  (hould  have,  and 
enjoy,  all  and  every  fuch  advantages,  benefitsv 
and  remedies,  by  aftion  only,  for  not  perform- 
ing other  conditions,  covenants,  and  agreements^, 
contained  in  the  leafes,  s^ainft  the  leflees,  as 
the  leflbrs  or  grantors  had.  The  ftatute  alfo 
contained  a  daufe,  giving  the  leflees  the  fame. 
remedy,  againft  the  grantees  of  the  reverfion-, 
which  they  might  have  had  againft  their 
grantors.  Therefore,  under  this  ftatute,  the 
grantees  or  affignees  ftood  in  the  fame  fituation, 
and  had  the  fame  remedy  againft  their  leflees,. 
as  the  heir  at  law  of  individuals,  or  the  fiic- 

ceflbis 
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ceflbrs  (in  the  cafe  of  corporations)  had  before 
the  ftatute.  It  became .  therefore  neceflary  to 
inquire  whether  this  aftion  of  covenant  could 
have  been  maintained  by  the  heir  of  the  perfon, 
from  whom  the  plaintiff  derived  her  title.  It 
was  ftated,  that  S,  was  only  a  mortgagor,  who 
had  parted  with  his  whole  term  to  the  mort^ 
gagee;  and  the  declaration  went  on  to  ftate, 
that  the  whole  intereft  which  was  vefted  in  him, 
he  had  transferred  to  the  mortgagee.  Therefore, 
in  point  of  law,  his  lord  (hip  could  not  conceive, 
how  this  covenant  made  with  S,  could  be  faid 
to  run  with  the  land ;  for  S  was  ftated  in  the 
declaration  to  have  no  intereft  whatever  in  the 
land,  and  yet  both  the  implied  covenant, 
arifing  from  the  «  yielding  and  paying,"  and 
alfo  the  exprefs  covenants,  were  entered  into 
with  S.  It  was  not  fufficient  that  a  covenant 
was  concerning  the  land,  but,  in  order  to  make 
it  run  with  the  land,  there  muft  be  a  privity  of 
eflate  between  the  covenanfing  parties.  But 
here,  S  had  no  intereft  in  the  land,  of  which 
a  court  of  law  could  take  notice,  though  he 
had  an  equity  of  redemptbn,  an  intereft,  of 
which  a  court  of  equity  would  take  notice. 
Thefe  therefore  were  collateral  covenants.  And 
though  a  party  might  covenant  with  a  ftranger 
to  pay  a  certain  rent,   in  confideratioo  of  a 

R  3  bejjcfit 
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benefit  to  be  derived  under  a  third  pcrfon,  yet 
fuch  a  covenant  could  not  run  with  the  land. 

But  it  is  a  necejBary  conduiiony  from  the 
refolution  in  the  laft-mentioned  cafe,  that  fuch 
covenants,  not  being  mode  with  the  perfon  who 
has  the  legal  eftate,  do  not  run  with  the  land, 
and  that  the  affignee  of  the  mortgagee  cannot 
maintain  an  adion  on  the  covenants,  that  thefe 
muft  be  confidered  as  covenants  in  grq/s,  and 
that  of  courfe  the  mortgagor  may  mainUun  an 
action  upon  them.  And  fo  it  was  determined 
on  the  fame  inftruments,  aqd  between  fome  of 
the  fame  parties  in  the  cafe  of  Stokes  againft 
Bxiffell  in  the  cour(  of  King's  Bench,  {s) 

^  But  although  the  money  be  not  paid  at  the 
day,  and  th^  mortgagee|  brings  his  ejeftment, 
and  enters  into  pofleflion,  yet,  until  after  ioit-. 
clpfure,  in  confideratioQ  of  a  court  of  equity, 
.and  notwithilandi(ig  the  form,  the  mortgagee  i^ 
coniidered  as  having  but  a  chattel,  and  the 
mortgage  is  only  a  fecurity  ^  the  mortgagor  i^ 
the  real  owner,  (0 

It  follows,  of  f ourfe,  from  this  view  of  the 
tranfadion,  that  the  mortgagee,  before  fore- 

(/)  Stokes  V.  Raflel,  3  Term*  R^p*  678. 
(/)  Doug.  Rep.  6 1  p. 

plofure. 


dofure,  cannot  exercife  any  ad  of  owncrihip 
over  the  property  which  max  incumber  the 
mortgagor;  He  can  make  no  leafe  of  the  lands 
for  years  to  an  vmdor-t^nant.' 

Thus,  in  the  c^fe  dUInngefford  v.  Clay^  {u) 

the  bill  was  for  redemption  on  payment  of  prin* 

cipal  and  ii^tereft.    The  fubftance  of  the  anfwer 

was,  that  the  defendant^the  mortgagee,  had  made 

a  leafe  of  the  houfe  for  five  years  at  a  rent  referved^ 

with  a  covenant,  ths^  the  leflee  ihould  have  the 

option  of  a  farther  leafe  for  four  years  after  the 

expiration  of  the  faid  term ;  that  the  term  for 

five  years  was  now  expired,  and  the  leflee  de« 

fired  to  take  the  premifes  for  four  years  longer ; 

that,  if  the  plaintiff  would  gmnt  fuch  leafe, 

the  defendant  would  re-*convey  on  payment  of 

principal  and  interefL    On  hearing  this  cafe  at 

the  Roils,  the  defendant  had  a  decree ;  but  on 

appeal  to  the  Chancellor,  his  L(»:d(hip  was  of 

opinion,  that  the  mortgagee,  before  foreclofiu« 

of  the  equity  of  redemption,  could  not  leafe 

the  pi^mifes  for  years  to  bmd  the  mortg^or» 

unlefs,  to  avoid  an  ^pp^ent  lofs,  and  merely 

in  neceflity :  and  the  decree  at  the  RoUs  was 

reverfed. 

(«)  HoBgcrford  <v.  Clay,  9  Mod«ba.Eq.  !•  2  £q.  Ca.  6iQ. 
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Indeed,  if  it  were  otherwife,  it  would  be  iq 
the  power  of  the  mortgagee,  efieAually  to  bay 
the  mortgagc»-  the  benefit  of  redemption  at  hi^ 
pleafure,  by  granting  beneficial  leafes  on  fines ; 
befides,  if  fuch  leafes  were  held  good,  it  woul4 
be  difficult  for  the  mortgagor  to  recover  any 
rent,  though  the  principal  and  intereft  fliould 
be  paid ;  as,  not  claiming  under  the  eftate  of 
the  mortgagee,  he  cannot  have  any  benefit  of 
the  leafe  made  by  him  s  for  he  is  neither  paitf 
to  the  deed,  nor  privy  to  the  eftate. 

And  as  a  mortgagee  cannot,  before  fbrer 
clofure,  exercife  any  a&  of  ownerihip  that  will 
attach  on  the  eftate,  but  ought  to  re-convey 
the  premifes  free  from  all  incumbrances;  fq 
neither  can  he  juftify,  inequity,  the  commiffion 
of  any  adt  which  may  injure  the  eflate  ;  therer 
fore,  though  at  law,  a  mortgagee  in  fee  may 
fcommit  wafte,  yet  he  will  be  reftrained  ia 
equity. 

Thus,  on  a  bill  to  redeem  a  mortgage,  (x) 
Vi^herein  an  account  was  decreed,  and  two  him- 
dred  and  forty  pounds  reported  due,  and  ex- 
ceptions taken  to  the  report  j  it  being,  on  mo- 
tion and  reading   affidavits,   (hewn,   that  the 

(*)  Hanfon  y.  Derby,  2  Vcrn.  392. 

defendant 
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defendant  had  burnt  fome  of  the  wainfcot  an4 
(committed  wafte,^  the  defendant  was  ordered  to 
jdeliver  up  pofleffion  to  the  plaintiff,  who  was  a 
pauper,  he  giving  fecurity^  to  aj^ide  by  t\\a 
^vent  of  the  account. 

So,  where  the  mortgagee  of  an  'eftate  in  fee 
had  cut  down  trees,  on  application  to  the  court 
it  was  decreed,  that  an  account  (hould  be  taken 
of  what  was  cut  down,  and  the  produce  applied 
in  the  firft  place,  to  the  payment  of  the  interefl:, 
and  then  to  the  finking  of  the  mortgage ;  and  an 
jjnjundion  was  granted  to  fiay  felling  any  more. 

Sut  a  diftinftion  is  made  where  the  fecurity 
as  d^edbive;  (y)  for,  in  that  cafe,  tjie  court 
9vill  not  reftrain  a  juft  creditor  from^  his  legal 
privileges;  but  then  the  timber,  when  cut 
/down,  muft  be  applied  to  eafe  the  eftate,  and 
^ot  to  the  mortgagee's  benefit. 

However,  although  the  mortgagee  cannot,  to 
better  his  lecurity,  do  any  ad  to  encumber  the 
eftate  mortgaged,  {z)  which  wiU  be  valid  againft 
the  mortgagor  after  redemption,  nor  will  be 
jnflified  in  committing  waftc ;  yet  he  will  be 

(j)  "^itkrington  v.  ^ank3,  Sel.  Ca.  Ch.  31. 
/»)  3  Atk.  518. 

iptitled 
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mtitled  to  fuch  ezpences  as  he  (hall  incur  ia 
neceflary  repairs,  or  other  a&s  for  the  preferva- 
tion  of  the  eftate  mortgaged,  and  may,  certain* 
ly,  add  this  to  the  principal  of  his  debt,  and  it 
will  carry  interelL 

» 

Thus  if  a  leaiehold  eftate  be  mortgaged,  (a) 
and  there  is  no  covenant  on  the  part  of  the 
mortgagor,  that  be  (hall  procure  the  lives  to  be 
iiUed  up,  the  mortgagee  cannot  compel  him  to 
do  it :  but  muft  pay  the  expence  of  renewing^ 
and  reimburfe  himfelf  by  adding  it  to  the 
principal  of  the  mortgage,  and  it  (hall  carry 
interefL  So  it  was  determined,  in  the  cafe  a£ 
Manlme  r.  Ball  and  Bruton^  (Jh)  which  was  a 
mortgage  of  a  church  leafe  for  three  hves,  two 
of  which  died  during  the  time  the  efbite  was 
in  mortgage,  and  were  renewed  on  fines  paid 
by  the  mortgagee. 

A  term  affigned  in  truft  to  attend  the  inheri* 
tance  will,  in  equity,  (r)  follow  all  the  eftates 
created  thereout^  and  all  the  incumbrances  fulh^ 
Jijling  upon /uch  inheritance,  and  is  (b  conneA* 

(a)  3  Atk.  4*  Lncam  v.  Martins,  i  Wilfon  34.    « 
(^)  Manlove  v.  Ball  et  al\  z  Vera.  84.  Sufra. 
(r)  T/V.  Charlton  et  al\  v.  Low  $i  al\  3  WilL  328;^ 
Vide  infra, 

ed 
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cd  with  it,  that  equity  will  not  fuffer  it  to  be 
fevered  to  the  detriment  of  a  bona  Jide  pur- 
chafer.  Therefore  a  mortgagor  (hall  have  the  ^fn^^^^f^*^ 
benefit  of  all  the  interefts  which  the  mortgagor 
liad  at  the  time  the  mortgage  was  made,  unleis 
againft  an  intermediate  purchafcr  mthout  notice: 
and,  conlequently,  if  there  be  a  term  in  a  mort- 
gaged eftate  held  in  truft  for  the  mortgagor, 
when  the  mortgage  of  the  inheritance  is  made, 
the  concealment  of  it  will  be  a  fraud  upon 
the  mortgagee,  and  the  truftees  of  fuch  a  term 
HfBgned  to  attend  the  inheritance,  will,  in 
equity,  become  truftees  for  the  mortgagee  of 
the  inheritance. 

If  a  mortgage  be  made  of  an  eftate  to  which 
the  mortgagor  has  not  a  good  title,  and  theA 
he  who  has  the  real  title  conveys  to.  the  mort- 
gagor, or  his  reprefentatives,  with  a  good  title, 
(he  mortgagee  will  be  entitled,  in  equttyi  to 
the  benefit  of  it ;  for  it  will  be  confidered  there 
as  a  graft  into  the  old  ftock,  and  as  arifing  in 
c:onfideration  of  the  former  title. 

,  As  where  houfes  and  lands  were  demifed  for  a 
long  term,  and  an  afiignee  of  the  leafe,  believ- 
ing he  had  a  good  title,  mortgaged  it  for  looL 
^terwards  the  title  turped  oyt  to  be  bad,  the 

eftate 
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eftat e  belonging  to  anot  h  er  perfon  (d).  Th6n  the 
real  owner  of  the  eftate,  out  of  compaifion  to 
the  affignee,  who  had  built  upon  it,  leafed  the 
premifes  for  a  long  term  to  truftees  for  his  wife9 
he  being  run  away.  And  on  a  bill  filed,  the 
truftees  were  decreed  to  make  a  new  mortgage 
to  the  mortgagees^  the  Mafler  of  the  Rolls 
faying,  that  this  was  a  graft  on  tlie  old  flock, 
All  the  benefit  of  it,  except  the  rent  referved^ 
irifing  in  confideration  of  the  former  title. 

If  tenant  in  tail  make  a  mortgage,  and  after* 
wards  fuffers  a  common  recovery,  that  will  let  in 
the  mortgage  (e),  and  fo  it  will  any  other  incum- 
brances. And  the-  reafon  is,  that  whatever  aft 
binds  the  tenant  in  tail  himfelf,  (hall  bind  the 
recoverers,  or  the  perfon  or  perfons  to  whofe 
ufe  the  recovery  is  fuffered ;  for  he  who  recovers 
cannot  fay,  that  he  againft  whom  he  recovered 
^d  but  an  cilate  tail. 


3ut  where  tenant  in  tail  in  pofleffion  mort- 
gaged for  yeai5,  and  then  became  a  bankrupt, 
and  died  without  fuijering  a  common  recovery, 
it  was  held  Jth^t  the  affignees  of  the  bankrupt 
fliould  have  the  eftate  clear  of  the  mortgage. 


{/)  Seaboujrne  *v*  Scabourne^  2  Vem.  i|. 
(0  Poph.  5, 6. 
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Both  thefe  points  came  before  the  Court  of 
King's  Bench  in  the  cafe  of  Beck  v.  Welch  (fj^ 
on  a  cafe  referved  on  an  ejedlment,  in  which  a 
verdidt  was  given  for  the  plaintiff,  fubjedt  to 
the  opinion  of  the  Court  on  this  (hort  cafe. 
T.  G.  being  feifed  in  fee  tail  of  the  lands  in 
cjueftion,  made  a  mortgage  thereof  to  the  de- 
fendant for  a  term  of  500  years,  without  hav- 
ing fufltred  a  recovery,  and  afterwards  became 
a  bankrupt,  and  died  before  bringing  the  ejed:- 
ment.      The  leflbr  of  the  plaintiff  was  the 
.affignee  under  the  commiffion,   and  claimed 
title  under  the  Stat.  21  Jac.  I.  c.  19,  fee.  i2> 
which  cnafts  that  the  commiffioners  of  bank- 
rupt "  fhall  have  power  by  deed  inroUed  to 
**  grant,  bargain,  fell,  and  convey,  all  manors, 
•*  &c.  whereof  any  bankrupt  is  or  fhall  be  feifed, 
of  any  eftate  tail  in  poffeffion,  revcrfion,  or 
remainder,  to  any  perfon  or  perfons,  for  the 
benefit  of  the  creditors  of  fuch  bankrupt, 
and  that  fuch  grants  and  fales  fhall  be  good  in 
law  againfl  fuch  bankrupts,  the  iffues  of  their 
bodies,  and  againft  every  perfon  claiming  any 
eflate,  right,  title,    or  intereft,    under  fuch 
bankrupts,  after  fuch  time  as  fuch  perfons  / 
fliall  become  a  bankrupt,  and  againfl  every 
perfon  whatever  whom  fuch  bankrupts  by 

{/)  Beck  ^.  Welch,  i  Wils,  276. 

•*  com- 
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•*  common  recovery  or  othcrwife,  might  cut  off 
••  or  bar  from  any  remainder,  reverfion,  rent, 
**  profit,  title  or  poffibility,  into  or  out  of  any 
**  of  the  faid  manors,'*  &c.  The  cafe  was  twice 
argued  at  the  bar,  and  two  queftions  were  made, 
ift,  whether,  if  the  tenant  in  tail  had  fuflfered 
a  recovery,  it  would  not  have  let  in  this  mort* 
gage  for  500  years?  zdly,  whether  the  fta- 
lute  does  not  operate  as  a  common  recovery  to 
all  intents  and  purpofes?  The  firft  queftion 
was  refolved  in  the  affirmative.  But  as  to  the 
fecond,  it  was  faid  per  curiam^  the  ftatute  of 
2 1  Jac.  I.  19.  f.  I  £,  was  made  for  the  benefit  of 
creditors  who  had  no  fpecial  lien  upon  the  ]an<b 
of  a  bankrupt,  and  not  for  any  particular  cre- 
ditors who  relied  upon  the  title  they  accepted 
of.  That  tenant  in  tail,  without  fufiering  a 
recovery,  could  only  afFeft  the  eftate  for  his 
life,  and  he  being  dead,  the  mortgagor's  title 
was  at  an  end ;  and  this  flatute  never  intended 
to  put  the  prior  incumbrancers  on  an  eflate  in 
tail  in  a  better  cafe  than  they  would  otherwise 
have  been  if  the  ilatute  had  never  b^en  made. 
It  would  be  very  (Irange  to  fay  that  this  flatute, 
which  was  mod  plainly  made  for  the  benefit  of 
all  creditors,  (hould  have  an  efieft  which  was 
quite  cqntradiftory  thereto,  viz.  to  make  good 
a  defeftive  title  to  a  particular  creditor.  It 
5  was 
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was  impoffible  the  L^tflature  could  ever  intend 
aay  fuch  thbg* 

But,  h^  «5  the  aothority  of  a  cafe  ought 
to  ftaiidy  which  was  decided  by  the  unanimous 
opinion  of  fuch  eminent  and  diftinguifhed 
lawyers  as  Lord  Chief  Jufttce  Leej  and  Juflicea 
Wright^  Sir  Michael  Forfter^  and  Denifon^ 
it  feems  open  to  the  obfenration,  that»  if  it  be 
low,  it  is  an  anomalous  cafe  in  the  law  of  bank* 
niptcy,  it  having  been  the  uniform  conftruftion 
df  the  ftatutes  on  that  fubje&»  that  the  affignees 
cf  a  bankrupt  come  exadly  into  his  place>  and 
take  his  pn^rty^  fubjed:  to  all  liens  to  which 
he  is  fdbjeft. 

The  Court  of  King^s  Bench,  in  determining 
«i  the  kft  ca£e,  feem  to  lay  confiderable  ftrefs 
spon  the  argument  of  the  abfurdity  of  deciding 
thai  the  claufe  in  the  ftatute  of  Jac.  I.  then  in 
quefHon,  which  was  nK>(t  plainly  made  for  the 
general  benefit  of  all  the  creditors,  (hould  have 
an  efieft  which  was  quite  contradidory,  viz«  to 
make  good  a  defective  title  to  a  particular  cre- 
ditor, it  was  iiQpoffible,  they  faid,  that  the 
XjBgtflature  could  ever  intend  any  fuch  thing. 
As  it  ftrikes  me,  the  fame  obfervation  is  appli- 
cable 


i 
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cable  to  the  whdle  fyfttrri  of  the  bonkntfj^ 
laws.  They  were  all  made  for  the  general  be-» 
nefit  of  all  the  creditors  of  the  bankrupt,  but' 
yet,  ill  cdnftruftion,  thdy  were  not  confiderecf 
its  interfering  with  the  Yule,  that  wherever  tt 
right  in  equity  attaches  againd  any  perfon,*  that 
equitable  right  binds  all  perfons  claiming  under 
or  againft  that  perfon,  who  hafve  not  fpecific 
liens  upon  any  part  of  his  property*  General 
creditors  are  in  all  cslfes  bound  by  a  particular 
equity.  The  true  queftiori,  therefore,  with 
deference  to  the  great  authdfity  in  qtieilion,  was 
not  that  put  by  the  Court ;  but  it  was,  whether 
the  Legiilaturcy  aAing  upon  the  fyftem  of  th^ 
bankrupt  laws,  intended  any  further  by  thii 
a&  than  to  place  the  commiflioners  in  the  iame 
fituation  as  the  bankrupt  himfelf  Could  doy  by 
levying  a  fine,  or  fuffcring  a  recovery,  at  other* 
wife,  in  cafe  he  had  not  committed  any  a£k  oi  J 

bankruptcy.  The  ad:,  as  I  underftand  it,  ena^ 
bled  the  commiffioneii^  to  miake  juft  fuch  a  title 
to  the  affignees,  as  the  bankrupt  himftBlf  might 
have  done,  after  fuch  time  as  fuch  peffdfi  Ae- 
came  hankrupt.  It  feems  juft  to  the  creditor^ 
that  the  commiffioners  flirould,  for  their  benefiti 
have  power  to  make  a  title  to  all  the  eftatc^ 
and  bar  all  the  perfons  which  the  bankrupt 
hin^felf  was  capable  of  doing.     But  upoA  what 

priflK 
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}>riaciple  the  creditors  ate  to  be  put  in  a  better 
tondition  than  the  bankrupt  could  have  put 
them  in  by  any  a£t  of  his,  I  am,  I  confefs^  at 
a  lofs  to  conceive.  The  Legiilature  feem  care- 
fully to  have  provided  againft  iuch  conHruftion^ 
by  providing  that  the  grant  of  the  ccfmmiffion- 
ers  (hall  be  available  9  againft  whom  ?  Ail  per- 
ions  claiming  any  eftate,  right,  title,  or  intereft^ 
under  the  bankrupt,  after  fuch  time  as  he  Ihall 
become  bankrupt^  and  s^ainft  all  other  perfons 
whom  he  might  bar:  It  feems  a  great  ftretch^ 
therefore^  in  conftruftion,  upon  the  rights  of 
other  perfbiiSj  if  the  commifSoners  are  capable 
of  extinguiihing  rights  which  the  bankrupt 
himfelf  could  not  \  rights  prior  to  fuch  time  as 
he  became  bankrupt.  The  conveyance  made 
by  the  commiffioners  is  to  be  good  againft  all 
perfons  who  claim  under  the  bankrupt,  after 
fuch  time  as  he  became  bankrupt  ^  and  whom 
the  bankrupt  himfelf  may^  by  common  reco^ 
very  or  other  means,  debar  of  any  remainder, 
reverfion,  rent,  profit,  title,  or  poffibility,  &Ci 
Now  in  this  cafe,  did  the  mortgagee  claim 
under  the  bankrupt  after  fuch  time  as  he 
became  bankrupt?  Could  the  bankrupt,  at 
the  time  of  thiUconveyance  from  the  com« 
miffioners,  bar  the  mortgagee  by  a  common 
recovery  ?  The  anfwer  to  both  propofitions  muft 
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be  in  the  negative.     The  mortgage  was  before 
the  aft  of  bankruptcy,  and  a  common  recovery 
by  him,  would  have  let  in  this  incumbrance  upon 
the  entire  fee  fimple.     But  whatever  may  have 
been  the  fate  of  this  queflion  at  law,  I  cannot 
but  conceive  that  the  right  of  the  mortgagee 
would  have  prevailed  in  equity,  it  being  a  prin- 
ciple there,  that  the  affignees  take  the  property 
of  the  bankrupt,  fubjcft  to  fuch  equitable  lien 
as  the  bankrupt  himfelf  is  fubjeft  to,  and  that 
even  in  cafes  where  the  aflignees  gain  the  legal 
eltate*      Vid.  1  Atk.  192,    2  Atk.  562,   and 
RuJfelt.RuJfely  i  Bra,  Rep.  Chan.  26g.    Now 
it  is  apprehended  no  doubt  can-  be  entertained 
but  that  the  mortgagee  in  the  principal  cafe, 
might  in  equity  have  required  the  bankrupt, 
during  his  life,  to  have  fufFered  a  recovery  to 
complete    and   eftablifh   his   fecurity;  and  it 
feems  equally  clear,  upon  the  principle  of  the 
adjudged  cafes,  that  the  fame  equity  fubfifts 
againft  the  aflignees,  who  ftand  in  his  ihoes  as 
to  his  property. 

But  it  was  held  by  Lord  NorthhigtoUy  in  a 
fubfequent  cafe  (^),  that  if  there  be  a  covenant 
for  further  aflurance  in  the  mortgage  deed,  by 
the  bankrupt  tenant  in  tail,  that  will  intitle  the 

(^)  Fid,  Edwards  <x;.  Applebee^  a  Bro.  Rep.  Chan.  652. 

1  *  mort- 
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Mortgagee  to  all  the  intereft,whichj  on  the  bank- 
ruptcy, and  the  operation  of  law  thereon,  vefts 
in  the  affignees. 

This  queftlon  afterwards  came  on  before  Lord 
Thurlow^  in  the  cafe  of  Pj/e  v.  Dmibuz  (h). 

A.  tenant  in  tail,  borrowed  800/.  of  B.  and 
conveyed  the  intailed  lands  to  B.  in  fee,  by 
way  of  mortgage  for  fecuring  the  fame,  and 
therein  covenanted  for  the  title^  and  forfut- 
ther  ajurance.     Afterwards  A.  became  a  bank- 
rupt,  and  a  bargain  and  fale  of  his  real  eftates 
was  made  by  the  commiffioners  to  the  affignees* 
A.  filed  his  bill  againft  the  affignees^  and  therein 
infifted,  that  as  he  was  intitled,  by  virtue  of 
the  covenants^  to  have  called  upon  B.  if  he  had 
not  become  a  bankrupt^  to  have  fuffered  a  re- 
covery of  the  premifes  for  making  a  further 
affurance  thereof  to  him,    that  the  affignees 
ftandingin  his  place  were  bound  fo  to  do,  and 
therefore  the  bill  prayed  an  account,  and  that 
the  defendant  might  be  decreed  to  pay  what 
IhouU  appear  to  be  due  or  be  foreclofed.     The 
counfel  for  the  plaintiff  relied  upon  the  cafe  of 
Taylor  t).  Wheeler,  2  Vern.  564,    whereby  it 
Was  determined  that  the  affignees  of  a  bankrupt 

(h)  Pye  nf.  Daubuz,  3  Bro.  Rep.  Ch.  595. 

S  a  take 
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take  the  eftate  afiefted  by  every  equity  with 
which  it  was  affeAed  in  the  hands  of  the  bank* 
rupt,  and  the  cafe  of  Edwards  v.  Applebee. 
The  counfel  for  the  defendants  (the  aflignees) 
felied  upon  the  cafe  of  Beck  v.  Wel/h  (J).  Et 
per  Lord  CAan.— The  cafes  feem  to  be  contra- 
didory.  His  Lordfhip  was  not  aware  of  the 
cafe  in  JFilfoUy  which  appeared  to  have  been 
determined  with  great  deliberation,  and  by 
great  judges^  Yet  the  argument  did  not  appear 
to  him  fatisfaftory*  The  Court  then  held  the 
incumbrancer  not  to  be  let  in,  confidering  the 
ftatute  as  declaring  the  ufe  of  the  bankrupt's 
eftate  for  the  benefit  of  all  his  creditors.  He 
fliould  have  agreed  with  Lord  Northington  in 
a  different  contlruftion  of  the  ftatute,  conceiv- 
ing its  objeft  only  to  be  faving  the  expence  of 
a  recovery,  and  that  its  effed  would  be  to  let 
in  the  incumbrance,  and  to  convey  not  only  all 
that  the  bankrupt  had  conveyed^  but  more. 
Therefore,  if  the  cafe  in  the  Common  Pleas 
bad  not  been  cited,  he  ftiould  have  adopted 
Lord  NorthingtofCs  conftruftion.  But  that 
Mr.  Lloyd  faid,  the  cafe  in  the  Common  Pleas 
had  been  a<fled  upon  in  the  Exchequer;  and 
it  would  be  improper  to  let  that  cafe  ftand  at 
lawy  and  to  determine  otherwife  in  equity. 

The 
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The  caufe  flood  over;  but  afterwards  his 
Lordlhip  decreed,  that  the  defendants  fhould 
redeem  the  mortgage,  or  Hand  foreclofed,  and 
execute  proper  conveyances,  of  the  mortgaged 
premifes,  to  the  plaintiff  and  his  heirs. 

If  a  mortgagee  procures  a  grant  of  a  new 
term  after  the  old  one  is  adtually  expired,  yet 
this  wiil  be  a  trufl  for  the  mortgagor,  and  re 
deemed  with  the  principal  {k) ;  for  it  is  fuppofed 
to  have  proceeded  from  having  had  the  original 
term :  and,  although  there  be  nothing  in  faft 
in  having  a  tenant-right,  yet,  as  fuch  regard  is 
had  to  it,  in  the  eflimation  of  the  world,  it 
will  be  looked  on  as  the  occafion  of  the  leafe. 

But  the  mortgs^ee  is  not  obliged  to  lay  out 
money,  except  to  keep  the  eflate  in  neceflary 
repair  (/). 

The  mortgagee  of  an  eftate  to  which  an  ad- 
vowfon  is  annexed,  or  of  a  naked  advowfon, 
having  the  legal  eflate,  has  confequently  a  right 
to  pref^nt  at  law  {m) ;  but  fince  a  prefentatipn 

(i)  Rakeftraw  *u.  Brewer^  Sel.  Ca.  In  Ch.  55.    JL.ee  Vf 
tord  Vernon,  7  Brown's  Par.  Ca.  432. 
(/)  3  Atk.  518. 
^m"!  Cora,  Rep.  609. 

S3  is 
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is  gratuitous,  and  the  mortgagee  cannot  ac-« 
count  for  any  benefits  from  it,  a  court  of  equity 
will  compel  the  mortgagee  to  prefent  the  no-? 
minee  of  the  mortgagor, 

And  upon  the  fame  principle,  if  a  mortgage 
be  made  of  a  manor  to  which  an  advowfon  is 
appendant,  and  a  quare  impedit  be.  brought  by 
the  mortgagee  to  compel  the  mortgagor  to  pre- 
*  fent  his  nominee,  the  Court  of  Chancery  will 

grant  an  injunftion  to  flay  proceedings  there- 
upon {n)  9  for  the  mortgagee  can  make  no  profit 
by  prefenting  to  the  church,  nor  can  account 
for  any  value  in  refpedt  thereof  to  ^nk  or  leffen 
his  debt;  the  mortgagee  therefore  in  that  cafe^ 
until  foreclpfure,  is  but  in  the  nature  of  a  truf* 
tee  for  the  mortgagor, 

A  diftinftion  was  attempted,  in  the  cafe  of 
Gardiner  v.  Griffith  (o),  between  this  cafe, 
and  that,  in  which  the  mortgage  was  of  ^  long 
term  in  a  naked  advowfon  ^  becaufe  the  mort- 

(ff)  Amhurft -r.  Dawling,  a  Vern.  401.  Jory  v.  CoXj 
Free.  Ch.  71.  Attorney  General  a/.  Scarifbrick  et  al. 
2  Vern.  549.     Dymoke  et  al.  <v.  Sir  John  Hobart,    i 

w  Brown's  Pari.  Ca.  8 1 .    Gaily  «7.  Serj.  Selby,  Strange  403, 

^  Sc.  Comyns  343. 

i^o)  Gardiner  «v.  GriiEth,  2  Will.  ^04. 

gage^ 
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gagee  could  have  no  other  (atisfadtion  than  by 
providing  for  a  child,  relation,  or  friend,  on 
the  advowfon  becoming  void ;  and  the  rather, 
for  that  it  was  Nexprefsly  fo  agreed  in  the  mort- 
gage deed,  but  the  Court  gave  no  opinion  there- 
upon. And,  in  the  cafe  of  Mackenzie  v.  Ro- 
bin/on  (/>),  which  was  the  cafe  of  a  mortgage 
of  a  naked  advowfon,  Lord  Hardwicke  doubted 
the  legality  of  fuch  a  covenant,  that  the  mort^ 
gagee  Jliould  prefentj  it  being  a  ftipulation  for 
fomething  more  than  principal  and  interefl; 
and  the  mortgagee,  not  being  able  to  find  any 
precedent  in  his  favour,  gave  up  the  point  of . 
prcfenting;  in  confequence  whereof,  an  order 
was  made,  that  the  mortgagor  fliould  have 
liberty  to  prefent,  and  the  mortgagee  was 
obliged  to  accept  of  his  nominee* 

« 
But  if  the  mortgagee  prefent  to  an  advowfon 
a  bill  by  the  mortgagor,  to  compel  the  incum* 
bent  to  refign  and  to  deprive  him  of  his  living, 
will  be  difmiiTed,  unlefs  brought  within  fix 
months  after  the  death  of  the  laft  incum* 
bent  {q). 

(/)  Mackenzie  <i/.  RobinfoDj  3  Atk.  560. 

(f)  Qardiner  v.  GrifEth,  z  Will.  405.    3  Atk.  458. 
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In  fuch  cafe  thie  mortgagee^  inftead  of  bring-f 
ing  a  bill  of  foreclofuiie,  fiioiild  pray  ^  (ale  of 
|the  advowfoQ. 

A  mortgagee  takes  the  eftate  moitgaged  in 
the  fame  plight  that  it  is,  in  the  haads  of  the 
piortgagor.  If  the  tnortg^or  therefore  has 
idone  any  aft  that  anxounts  to  a  forfeiture^  the 
mortgagee  will  lofe  his  fecurity. 

Thus  where  tenant  for  life  (r),  with  remainder 
to  his  wife  for  life,  remainder  to  his  fons  in 
ftrid.  fettlement>  remainder  over,  having  occa- 
iion  for  money,  together  with  his  wife,  mort- 
gaged the  eflate  fettled*  by  way  of  leafe  and 
releafe  and  fine,  come  c^#,  &c.  which  mortgage 
was  afterwards  afligned  to  the  plaintiflf,  and 
anothef  leafe  and  releaffs  and  fine  levied  and 
executed  by  the  hufband  and  wife  for  the  mak« 
ii^  good  the  aifignment.  The  hufband  died, 
and  a  bill  was  brought  againil  the  widow  and 
Mdeft  fon  to  compel  them  to  redeem  or  to  fore- 
clofe  them,  and  to  be  relieved  againft  the  for- 
feiture. The  defendant,  the  fon,  pleaded  the 
marriage  fettlement  of  his  father  and  mother^ 
^ho  were  but  tenants  for  life,  and  infifted  on 

{r)  Lady  Whctftonc  v.Sainibury,  Pr,  Ch,  591. 
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the  forfeiture ;  an(^  the  Court  allowed  the  plea ; 
the  Lord  Chancellor  faying,  that  this  was  a  coa** 
trivance  to  deftroy  the  fettlemcnt  and  difinherit 
the  fon;  and  his  Lordfhip  faid^  he  had  fo  de- 
cided in  many  cafes,  particularly  in  the  cafe  of 
Sir  Harry  Peachy  and  the  Duke  of  SomerfeU 

But  the  following  cafe,  which  preceded  the 
foregoing  one  in  point  of  time,  feems  to  have 
received  a  contrary  decifion,  unlefs  the  circum- 
dance  ttdded  by  way  of  note  by  the  reporter 
can  be  confidered  as  taking  the  cafe  out  of  this 
rule,  and  I  am  not  aware  upon  what  principle 
that  circumftance  c^  be  n}ade  to  affe^  thq 
remainder^oian. 

There  tenant  for  life,  remainder  in  fee  to  his 
fon,  under  a  devife  from  his  filler,  whofe  heir 
he  was,  made  a  leafe  of  the  devifed  premifes 
by  way  of  piortgage,  and  levied  a  fine  to  the 
mortgagee  for  corroborating  the  term  {s).  The 
fon  came  of  ^e,  and  brought  his  ejedment 
founded  upon  the  forfeiture  committed  by  his 
father  by  levying  the  fine,  and  recovered :  and 
upon  a  bill  by  the  mortgagee  to  be  relieved^  the 
Rafter  of  the  Rolls  decreed,  that  the  mortga- 

(/^  W^Iis  4r*  Finenx,  Pre.  Ck  io8« 

get 
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gee  (hould  hold  and  enjoy  againft  the  Ton  during 
the  life  of  the  father. 

But  the  reporter  of  the  preceding  cafe  adds, 
by  way  of  note,  that  the  father;  on  making  the 
mortgage,  had  made  affidavit,  that  the  devifbr 
under  whom  he  claimed  died  inteftate,  and  that 
he  knew  of  no  incumbrances  on  the  eflate,  al« 
though  he  bad  proved  her  will  long  before. 

It  has  been  at  times  made  a  queftion,  whe* 
ther,  when  a  man  devifes  his  lands  for  payment 
of  his  debts,  all  his  debts  (hall  not  be  thereby 
put  upon  the  fame  footing;  the  confecjuence  of 
which  would  be,-  that  his  fimplc  contraft  debts, 
as  well  as  his  fpecialty  debts,  would  bear  in- 
tereft;  and  fome  countenance  is  given  to  thofe 
who  contend  on  that  iide  oJF  the  queflion,  which 
favors  the  fimple  contraft  creditors,  in  the  cafe 
of  Car  and  the  Countefs  qf  Burkngton  (/),  as 
reported  in  J^eer  Williams^ 

In  that  cafe)  Lord  Burlington^  owing  debts 
by  bond  and  iimple  contrad,  made  a  leafe  of 
fill  his  lands  in  England  and  Irelandy  to  trufr 
tees  in  truft,  to  pay  all  the  debts  which  ht 
(hould  owe  at  his  death,  all  to  J^e  paid  in  a 

(/)  I  P.  Will.  228. 
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juft  proportion,  without  preference  of  one  debt 
before  another.  And  Lord  Harcpurt  is  ftate4 
to  have  determined  among  other  points,  "  that 
by  this  truft  term,  th^  fimple  contraft  debts 
became  as  debts  due  by  mortgage,  and  confe* 
quently  fheuld  carry  intereft,  as  well  as  debts 
fecured  by  bond."  And  the  fame  propdfition 
is  affirmed  by  Lord  Macclesfield^  Chan,  in  the 
cafe  of  Maxwell  and  Wettenhall  («),  wher^ 
l^nds  are  devifed  by  a  man  for  payment  of 
his  debts,  on  the  ground  that  the  land,  which 
js  the  fund,  yields  annual  profits* 

But  this  opinion  of  Lord  Harcourt^  if  given 
by  his  Lordlhip,  as  to  which  great  doubt  is 
entertained,  has  fince  been  over-rufed ;  upon 
the  principle,  that  providing  for  the  payment 
(does  not,  in  the  firil  inftance,  alter  the  nature 
pf  the  debt,  and  then  although  a  debt  upon 
bond  is  the  principal  and  intereft  alfo,  that  is, 
the  intereft  is  part  of  the  debt,  yet  it  is  not 
fo  as  to  (imple  contradt  debts,  for  they  do  not 
|)ear  intereft,  and  therefore  the  intereft  is  no 
part  of  the  debt,  and  then  there  feems  no 
reafon  why  the  providing  for  the  payment  of 
fuch  debt,  fhould  fo  far  alter  its  nature  as  to 
pi^lj;?  ^h?  intereft  a  part  of  it.     Ahdif  it  were  J| 

{^u)  ?  P,  wm.  2(5. 
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fo,  great  prejudice  might  from  thence  enfuc  to 
creditors,  as  it  would  make  people  afraid  to 
charge  their  lands  with  the  payment  of  their 
debts,  left  they  (hould  thereby  bring  a  great 
burthen  upon  their  eftate,  by  changing  the 
nature  of  the  demands  upon  it.  And,  there- 
fore, the  conftant  courfe  of  the  Court  in  fuch 
cafes,  is  to  refer  it  to  the  Mafter  to  fee  what 
is  due,  and  to  allow  intereft  on  fuch  of  the 
debts  as  in  their  nature  carry  intereft.  And 
accordingly  Lord  Hardwicke^  in  the  cafe  of 
Bancell  and  Parker  {y)j  in  which  this  quef* 
tion  arofe  upon  a  truft  term  created  by  deed, 
for  payment  of  debts  and  legacies,  out  of  a 
Teal  eftatc  on  the  death  of  the  owner,  held, 
tliat  there  was  no  colour  for  fuch  a  demand  ^ 
hislordftlp  obferving,  that  if  a  man  by  will  ere- 
ated  a  truft  out  of  real  eftates  for  payment  of  debts 
and  legacies  in  aid  of  perfonal  eftate,  there  was 
no  cafe  in  which  the  court  had  faid,  that  (hould 
make  fimple  contracts  carry  intereft;  and  that 
a  truft  term,  though  created  by  deed,  was  of 
the  fame  nature;  fuch  a  claufe  would  not  have 
the  efFedt  to  turn  fimple  contra6k  debts,  fo  fer 
into  the  nature  of  fpecialty  debts  as  to  carry 
intereft.  And  his  Lord(hip  rejefted  the  autho- 
rity of  the  cafe  of  Car  and  Burlington,  being 

Cy)  Barweil  v.  Parker,  2  Vcz.  363. 
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of  Opinion  that  what  Lord  Harcourt  went 
upon,  if  he  fo  decreed,  did  not  appear,  but 
he  probably  refted  on  fome  words  in  the  deed, 
which  were  not  ftated  in  the  report.  Lord 
Hardzvicke  admitting  that  a  claufe  might  be  fo 
penned,  as  to  (how  an  intent  in  the  teftator, 
or  fetlor,  to  put  fimple  contraft  debts  on  the 
fame  foot  as  fpecialty,  as  to  carry'mg  intereft* 
and  to  put  them  on  an  equality.  And  his  Lord- 
(hip,  in  the  cafe  of  the  Earl  of  Bath  and  the 
Earl  of  Bradford^  {z)  again  exprefled  his  dif- 
approbation  of  the  cafe  of  Car  and  Burling-- 
ion  s  and  as  to  the  cafe  of  Maxwell  and  Wet- 
tenhally  he  confidered  that  as  too  general  a 
ftatement  to  be  depended  upon,  efpecially 
where  the  difcuflion  arofe  in  a  court  of  equity, 
where  cafes  depended  fo  much  on  circumftances . 
and  his  Lordfliip  was  rather  incHned  to  think, 
that  the  queflion  there  arofe  on  the  Mailer's 
report,  when  it  might  be  only  as  to  giving 
intereft  from  the  particular  time.  And  it  may 
be  obierved  farther,  that  hii  Lordfliip's  opi» 
nion  as  to  the  cafe  of  Car  and  Burlington^ 
feems  to  be  corroborated  by  the  circumftance 

(«)  2  Vez.   5S7.  Shirley  'v.  Ferrers  1  Bro.  Chan.  Ca* 
41.  «/  Haflewood  v.  Pope,  3  P.  Will.  323.  Ca.  T.  Talbot, 
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that  in  the  Regifter's  book,  (a)  lib.  A,  'jii^ 
fo.  595,  it  appears  to  haVe  been  referred  to  the 
Mafter  to  fee  what  was  due  to  the  judgment 
creditors,  and  to  carry  on  intereft,  on  fuch  of 
the  debts,  as  in  their  nature  carried  intereft^ 
which  is  the  ufual  direction. 

But  Lord  Hardwicke  obferved,  in  the  ^bovc-^ 
mentioned  cafe  of  Barwell  and  Pctrker,  that 
if  a  man  in  his  life-time  created  a  truft:  fof 
payment  of  debts,  and  annexed  a  fchedule  of 
ibme  debts,  and  limited  a  tfuft  term  for  tha 
payment,  that  deed  and  fchedule,  being  in 
the  nature  of  a  fpecialty,  and  giving  a  fpecific 
intereft  in  the  fund,  would  make  the  debts^ 
though  originally  by  fimple  contraft^  carry  in- 
tercft* 

In  the  cafe  of  the  Earl  of  Bath  and  Lord 

Bradfbrd  (6),  the  latter  of  whom,  by  his  will^ 

created  a  tj'uft  for  payment  of  his  debts,  viz^ 

that  the  truftees  fliould,  by  mortgage  or  fale 

J  /^4^^  /     of  a  competent   part   of  the  eftate,    raife  fo 

much  money  to  pay  debts  and  legacies,  as  th6 
perfonal  eflate   was  not   fufficient   to  fatisfyj 

^  («)  I  P.'WUL  228*  Note  I.  laft.  Edit. 

{h)  2  Vez.  587. 

Lord 
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Lord  Ilardwicie  was  inclined  to  think  tliat  ^ 
perfon,  who  joined  with  ^the  truftees  in  paying 
cflT  the  debts,  taking  affignments  of  them^ 
would  be  intitled  to  intereft,  confiUering  his 
not  as  a  fimple  cootradt  demand,  but,  taking 
it  againfl  the  executors,  as  a  debt  or  demand 
arifing  by  fpecidlty,  or  a  covenant  under  hand 
and  feah  But  the  principal  cafe  turned  ulti^ 
matcly  upon  very  ipecial  circumftances. 

And  if  fimple  contract  creditors  file  a  bill 
in  fuch  cafe  for  fatisfadion  of  theix  debts,  and 
to  have  a  performance  of  a  truft  by  mortgage 
or  fale  of  the  eftate  for  that  purpofc  j  there, 
from  the  time  of  the  Mafter's  report  of  the 
debts  being  confirmed  abfolute,  the  creditors 
will  be  entitled  to  intereft  theitupon.   (c) 

The  principle  upon  which  fuch  debts  carrj^ 
intereft,  feems  to  be  that  they  then  become 
liquidated  :  There  feems  to  be  the  fame  reafon 
why  they  fhoukl  carry  intereft,  from  the  time 
they  are  allowed  by  the  executors  or  truftees, 
in  cafes  where  no  proceedings  are  inftituted  in 
equity. 

(r)  Vid.  Lloyd  v.  Williams^  2  Atk.  io8.  et  x.  Brow/ 
Rep.  Chaa.  43. 
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If  a  mortgagee  cancels  a  mortgage  deed,  ^ttyi 
it  is  found  in  that  date  in  his  pofieffion,  it  is 
as  much  a  releafe  as  cancelling  a  bond ;  but 
it  does  not  convey,  or  reveft  the  eilate  in 
the  mortgagor^  for  that  muft  be  done  by  fbme 
deed,     (rf) 

And  where  it  was  doubtful,  by  whom  a 
mortgage  deed  had  been  cancelled,  an  iflue 
out  of  chancery  was  direfted  to  try,  whether 
certain  mortgages  were  fairly  cancelled  by  the 
mortgagee,  or  whether  they  were  fraudulently^ 
and  by  Health,  carried  away  by  the  mortgagor^ 
and  the  feals  cut  off  by  him.  (e) 

A  bill  in  chancery  by  the  mortgagee  to  re- 
cover the  mortgage  deeds,  pledged  by  a  third 
perfon,  will  be  retained,  and  is  the  only  effeftive 
remedy. 

Thus,  where  a  bill  was  brought  by  A^  againft 
B  and  others,  for  refufing  to  deliver  two  deeds, 
the  one  a  mortgage,  and  the  other  an  affign^ 
ment  of  a  mortgage,  which  were  put  into  C*% 
hands,  {/J  in  order  to  receive  the  principal 
and  intereft,  and  who  had  abufed  his  truit  by 

(^  Harrifon  v.  Owen,  i  Atk.  520.  {/t)  Itid. 

Q)  JackfoD  v.  Btttlcr  2  Atk.  306. 
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pawning  them  to  Sj  it  was  laid,  per  curiam^ 
that  A  might  have  had  an  aftion  of  trover^ 
but  then  he  'could  only  have  damages  for  the 
detaining,  but  not  the  deeds  themfelves,  and 
therefore  he  was  proper  in  bringing  a  bill  in 
chancery  for  the  recovery  of  his  deeds.  There 
feemed  to  be  little  or  no  defence  infifted  upon 
for  Bi  he  could  not  have  been  impofed  upon 
by  Cj  for  by  the  deeds  themfelves,  C  muft 
appear  to  have  no  property.  And  B  Wzs  de- 
creed to  deliver  up  the  deeds,  and  left  to  his 
remedy  for  his  debt. 

A  mortgagee  has  fuch  an  intereft  in  the 
eftate  mortgaged,  that  he  may  interfere  in 
any  fuits  refpeding  it  without  being  guilty  of 
maintenance ;  and  therefore,  where  it  was  urged 
in  refpeft  of  a  mortgagee,  defendant,  that  the 
advancing  of  money  towards  carrying  on  a  fuit, 
to  which* the  perfon  to  be  afTe&ed,  on  the 
ground  of  being  guilty  of  maintenance,  was  no 
party,  muft  be  maintenance,  unlefs  where  the 
perfon,  fo  advancing  money,  was  the  hufband, 
&ther,  or  guardian,  and  on  that  account  allow- 
ed to  difburfe  money ;  it  was  obferved  by  Lord 
Talboty  that  unlefs  every  advancing  of  money 
towards  carrying  on  a  fuit  for  a  third  perlbn, 
were  maintenance  (which  he  thought  it  was  not) 

T  the 
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the  defendant  could  not  be  guilty  thereof,  be* 
caufe  he  appeared  to  be  a  party  interefted  b^ 
virtue  of  a  mortgage ;  and  though  he  was  no 
party  to  the  fiiit,  yet  as  he  claimed  a  mortgage 
on  the  eftate,  he  might  lay  out  money  in  fup- 
porting  the  tide, 

If  a  mortgagee  lends  money  on  the  fecurity 
of  an  eflate,  in  which  a  third  perfon,  not  the 
mortgagor,  claims  a  title,  and  of  which  the 
mortgagee  has  notice^  {g)  but  is  at  the  fame 
time  advifed  by  his  lawyer,  that  the  claim  is 
ill-founded,  and  the  mortgagee  takes  the  title- 
deeds;  if  it  proves  otherwife,  and  the  claim 
turns  oiit  a  good  one,  he  will  be  compelled  in 
equity,  notwithilanding  fuch  advice,  to  deliver 
up  all  the  writings  relating  to  it,  to  fuch  claim- 
ant, except  the  mortgage  deed,  for  the 
writings  follow  the  ejlate.  But  he  may  retain 
the  mortgage  deed,  if  there  be  therein  a  cove- 
nant for  the  payment  of  the  mortgage  money, 
on  which  damages  may  be  recovered. 

Lord  Hardwicke  was  of  opinion,  (A)  that  a 
court  of  equity  would  not  compel  the  raortr 
gngec  of  an  old  Dean  and  Chapter  leafe,  whq 

is)  Op^^  '^'  Godolphin,  Pre.  Chan.  548, 
I  VA  3  Atk.  ^7j. 
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(hould  refiife,  to  furrender  in  order  to  a  re- 
newal ;  becaufc  he  might  have  an  objeftion  to 
the  lives  propofed,  and  might  infift  the  lives 
in  being  were  better,  or  might  oblige  the  tenant, 
the  mortgagor,  to  propofc  other  lives,  or  redeem  * 

him.  But  his  Lordfhip  faid,  it  would  indeed 
be  otherwife,  if  the  mortgage  were  of  a  chattel 
intcreft,  and  leafe  for  years  only^  if,  upon  fur- 
rendering  the  old,  in  which  there  was  only  a 
remainder  of  a  term  to  come,  a  new  and  longer 
term  were  to  be  granted ;  becaufe  that  would 
be  an  advantage  to  the  mortgagee,  as  being  a 
better  fccurity. 

Where  one  has  a  mortgage,  and  alfo  a  bond 
as  a  fecurity  for  the  fame  debt,  (0  he  may     fi^'-^^^^ 
bring  an  aftion  on  the  bond,  and  arreft  the  de-      y^-^^/^ 
fendant,  pending  a  fuit  in  equity  for  a  fore-  </a.^  ^'  /- 
clofure  J  the  mortgagee  being  at  liberty  to  pury^-  ^^r  ( 
fue  all  his  remedies  at  once.  y^^/^^   '•*-^    ^^?  Jr 

By  the  'jthAnn.  c.  19.  infants  having  eftates  JT/^r  . /^-  ^o^^ 
in  lands,  tenements,  or  hereditaments,  only  by 
way  of  mortgs^e,  are  enabled  by  the  direftion 
of  the  Court  of  Chancery,   or  the  Court  of 
Exchequer,  fignified  by  an  order  made  upon  A 

the  hearing  of  all  parties,   concerned  on  the 

(i)  Burnell  o^.  Martin,  Doagl.  417. 
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petition  of  the  mortgj^or  or  mortgagors,  or 
guardian  or  guardians,  of  fuch  infants,  or  perr> 
fon  or  perfqns  intitled  to  the  monies  fecured, 
by  or  upon  ^y  lands,  tenements,  or  heredita^ 
ments,  whereof  any  infant  or  infants  are  or  (hall 
be  feifcd  or  polTeflcd  by  way  of  mortgage,  or  of 
the  perfon  or  perfons  entitled  to  the  redemption 
thereof^  to  convey  and  aflure  any  fuch  lands, 
tenements,  or  hereditaments,  in  fuch  manner 
as  the  Courts  of  Chancery  or  of  Exchequer 
fhall,  by  fuch  order  fo  to  be  obtained,  direft 
to  any  other  perfon  or  perfons,  and  fuch  con-^ 
veyance  or  affu^ance^  fo  .to  be  had  or  made,  it 
is  thereby  enaded,  (hall  be  as  good  and  effec- 
tual in  law,  to  all  intents  and  purpofes  whatfo*? 
ever,  as  if  the  faid  infants  or  infant,  were,  at 
the  time  of  making  fuch  conveyance  or  aflu-r 
ranee,  of  the  full  age  pf  one  ^nd  twenty  years. 

And  the  fame  ftatute  en^dts  farther,  that  all 
l^nd  every  fuch  infant  or  infants,  being  mort- 
gagee or  mortgagees  as  aforefaid,  fhall  and  may 
be  compelled  by  fuch  order,  fo  $^  aforefaid  to 
be' obtained,  to  make  fuch  conveyance  or  con-? 
veyances,  aflurance  or  aflurances,  as  aforefaid, 
in  like  manner,  as  mortgagees  of  full  age  are 
compellable  to  convey  or  aflign  their  mortt 
gages, 


(Jn  a  petition  preferred  tohord Hdrdmckej  (k) 
{>raying  that  an  infants  the  heir  of  a  mortgagee^ 
in  fee,  who  was  likewife  z,femme  coverU  might 
convey  by  fine^  under  the  laft-mentioned  ftatute^ 
the  Mafter  reporting  it  ncceffary ;  his  Lordfliip 
ikid,  that  this  qucftion  came  before  him  foon 
after  he  had  the  feals^  and  that  he  confulted 
with  Lord  Chief  Baron  Comyns^  who  thought 
the  court  might  order  an  infant,  who  was  a 
femme  covert y  to  levy  a  fine,  for  the  aft  was 
general,  that  all  perfons  under  age  (hould  con- 
vey and  aflure  j  and  that  as  a  femme  covert  of 
full  age  could  not  affure,  but  by  fine,  the 
court  might  direft  an  infant  femme  c&bert  to 
convey  in  the  fame  manner  in  the  prefent  cafe^ 

In  the  laft-mentioned  cafe»  there  WM 
only  an  affidavit  of  fervice  on. the  hufband, 
which  his  Lordfhip  did  not  think  fufficienti 
but  direded  it  to  (land  over  until  the  next 
day,  that  council  might  confent  to  the  prayer 
of  the  petition  for  the  hufband,  and  the  next, 
day  his  Lord  (hip  made  an  order  according  to 
the  prayer  of  the  petition* 

Where  an  infant  was  devifee  of^  and  alfo  exe- 
cutor to,  the  mortgagee,  the  court  would  not"  / 
order  him  to  convey  under  the  Stat*  of  7  Anti.  (/) 

[k)  Ex  Parti  MsLut.  3  Atk.  479.  ComynsRep.  615. 
«     (/}  f7/.  ex  foru  ScTgiCon,  4  Vez.  Jan.  147. 

T^  And 


> 
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And   in   the   cafe  of  Zouch   againft  Par^ 
jons  (wi),  it  was  held,  that  a  leafe  and  releafc 
by  an  infant,  who  was  one  of  the  executors^ 
and  heir  of  a  mortgagee,  of  the  cftate  mort- 
gaged,  made  to  a  fubfequent  mortgagee,   in 
confideration  of  the  mortgage-money  paid  in, 
was  binding  upon  the  infant,  upon  the  grounds 
that  the  fee  which  was  in  him  was  merely  as  a 
•   pledge  for  the  money,  and  that  befides  the  mo- 
ney, the  infant  had  no  beneficial  intereft  in  the 
land  whatfoever;  upon  payment  therefore  he 
was  bound  to  convey  as  the  mortgagor  (hould 
direft,  and,  by  the  7  th  of  Anney  compellable 
to  do  it  during  his  minority ;  that  his  convey- 
ance was  therefore  a  matter  of  form,  and  in  the 
nature  of  an  authority,  executed  by  the  mort- 
gagor's direction  in  favour  of  a  third  perfbn, 
^J^^^jiS      ^^^  ventured  his  money  upon  the  faith  of  it. 


• 


And  it  being  found  that  inconveniencies  fre- 
quently arofe  by  lands  mortgaged  falling  into 
the  hands  of  ideots  and  lunatics,  in  order  io 
remedy  them  it  is  cnadted,  by  the  ftatute  of 
the  4th  Geo.  2,  c.  10,  that  from  thenceforth  it 
fhall  be  lawful  for  any  perfon  or  perfons,  being 

(/»)  Zouch  V,  Parfons,  i  Sir  W.  BUckft.  Rep.  575. 
3  Bur.  1794* 

ideot, 
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Ideot,  lunatic,  or  no7i  compos  mentisy  or  for 
the  committee  or  committees  of  fucli  perfon  or 
perfonsj  in  his,  her,  or  theii*  name  or  names, 
by  the  direftion  of  the  Lord  Chancellor,  or  the 
Lord  Keeperj  or  Lords  Commiffioners  of  the 
Great  Seal,  by  ah  order  made  upon  hearing  all 
parties  concerned,  on  the  petition  of  the  perfon 
or  perfons,  for  whom  fuch  perfon  or  perfons, 
being  ideot,  lunatic^  or  non  compos,  (hall  be 
feifed  or  poflefled  in  trufti  or  of  the  mortgagor 
or  the  mortgagors,  or  of  the  perfon  or  perfons 
entitled  to  the  monies  fecured  by  or  upon  any 
lands,    tenements,   or  hereditaments^   whereof 
any  fuch  perfon  or  perfons,  being  ideot,  luna- 
tic, or  non  compos  mentisi  is,  or  are,  or  (hall 
be  feifed  or  poffeffed  by  way  of  mortgage,  or 
of  the  perfon  or  perfons  entitled  to  the  redemp- 
tion thereof,   to  convey  and  aflTure  any  fuch 
lands,    tenements^   or  hereditaments,   in   fuch    -^>v  , 
manner  as  the  Lord  Chancellor,  Lord  Keeper, 
or  Commiffioners  of  the  Great  Seal,  (hall,  by 
fuch  order  fo  to  be  obtained,   direft  to  any 
other  perfon  or  perfons,  and  fuch  conveyance 
or  aflurance  fo  to  be  had  and  made«  (hall  be  as 
good  and  eiTedtual  in  law^  to  all  intents  and 
purpofes,   as  if  the  perfon  or  perfons,   being 
ideot,  lunatic,  or  non  compos^^  was  or  were,  at 
the  time  of  the  making  of  fuch  conveyance  or  m 

T  4  aifurance. 


--•  *.»• 


V  *  < 
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« 

afTurancey  of  fane  mind,  memory  or  under* 

« 

{landing,  or  not  ideot,  lunatic,  or  non  compos 
mentis^  or  had  by  him,  her,  or  themfeives, 
executed  the  fame* 

And  that  all  and  every  fuch  perfon  and  per- 
fons,  being  ideot,  lunatic,  or  non  compos  men* 
tiSy  and  only  mortgagee  or  mortgagees,  or  non 
compos  mentisfj  and  only  fuch  mortgagee  or 
mortgagees,  (hall  and  may  be  empowered  and 
compelled  by  fuch  order  fo  to  be  obtained,  to 
make  fuch  conveyance  or  conveyances,  aiTurance 
or  aflurances  in  like  r^anner  as  truftees  or  mort- 
gagees of  fane  memoiy,  are  compellable  to  con- 
vey or  aifign  their  mortg^es. 

The  language  of  the  laft-mentioned  ftatute(^) 
being,  that  •*  all  perfons,  being  lunatic,  or  the 
committee  of  fuch  perfons,  (hall  convey,"  Lord 
Hardxvicke  doubted  whether,  on  a  petition 
grounded  thereon,  he  could  in  general  cafes 
make  fuch  order  where  no  commiffion  of  lu- 
nacy was  taken  out :  But  in  a  cafe  where  there 
had  been  a  proceeding  before  a  proper  jurif- 
didion,  namely,  the  Senate  of  Hamburgh^ 
where  the  lunatic  refided,  upon  which  he  wjls 

C^)  Ex  parti  Otto  Lewis^  i  Vcz.  298. 

found 
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found  non  composy  and  a  curator  or  guardian 
appointed  for  him  and  his  affairs,  which  pro- 
ceeding the  Court  was  obliged  to  take  notice 
of,  his  Lordftiip  declared  that  the  perfon  was  a 
mortgagee  within  this  aft,  and  ordered  that, 
on  payment  of  the  mortgage  money,  there 
fliould  be  a  conveyance  to  the  mortgagor, 

A  mortgagee  (/)  has  been  determined  to  be  a 
purchafer  within  the  27th  Eli^.  c.  4.  v 

Thus,  where  A  and  B  (m)  were  truftccs  in  a 
term  for  99  years,  for  raifing  a  fum  of  money, 
and  C,  who  had  the  reverfion,  fettled  it  upon 
B  and  his  heirs,  in  truft  for  his  mother  (who 
had  conveyed  it  before  to  him)  for  her  life,  and 
after  her  death,  if  he  fiirvived  her,  then  in 
truft  for  htm  and  his  heirs  ;  but  if  (he  furvived 
him,  then  to  her  and  her  heirs.  Ten  years 
after,  A  lent  a  fum  of  money  to  C,  having' 
had  no  notice  of  this  fecond  conveyance  to  By 
and  took  a  mortgage  of  thefe  lands  to  truftees ; 
C  died,  his  mother  furviving  him.  Then  A 
(et  up  his  mortgage,  and  .  exhibited  a  bill 
againft  the  mother  of  C  and  By  to  fet  afide  the 

(/)  Chapman  'u,  Emery.  Cooper,  Rep.  278. 
{k)  White  <v,  Huffey,  Pre.  Chan,  13.   Etwd.  Warwick 
w,  Kniveton,  3  Atk.  291. 

formef 
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former  conveyance  made  by  C,  as  being  voiuii« 
tary  and  fraudulent  againfl  him.  And  it  was 
fo  decreed^ 

A  fine  and  non-claim  by  a  mortgagee  in  pof- 
feffion,  will  not  bar  the  equity  of  redemption  (n}^ 

And  the  rule  of  equity  (o)  is  the  fame  in  cafe 
a  recovery  be  fufiered  by  a  mortgagee  in  pof- 
feffion;  for,  after  fuch  recovery  fuffered,  and 
until  the  money  be  paid,  the  eftate,  in  a  court 
of  equity,  is  ftill  but  as  a  fecurity  for  the  mo- 
ney lent;  and,  after  the  mortgage  money  is 
paid,  the  mortgagee  is,  in  equity,  in  nature  of 
a  truilee  for  the  mortgagor. 

A  mortgagee  (p),  if  in  pqfe^ofi,  may  gain  a 
fettlement  by  virtue  of  the  mortgaged  eftate. 

Accepting  a  mortgage  does  not  eftop  the 
mortgagee  from  faying,  that  the  mortgagor  had 
no  eftate  in  the  premifes  mortgaged. 

(n)  Plowd.  373*  1  Vera.  132.  Welden  v.  Daii>  £bor. 
Cruife  on  Fines,  233. 

{0)  Stanhope  <v.  Thacker,   Pre.  Ch.  435.  Cro.  Ja.  593^ 

(f)  The  King  againft  the  inhabitants  of  Catheringtony 
sTenn,  Rep»77u 

Thus 
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Thus  fqjj  in  covenant,  on  mortgage,  by  the 
defendant  to  the  plaintiff,  to  pay  fo  mudh> 
feven  years  from  the  time  of  the  mortgage 
made,  and  fo  much  yearly  out  of  lands  in  leafe 
to  /  S'y  breach  was  affigned,  that  the  defendant 
had  no  eftate  to  convey;  the  defendant,   oil  ^ 

oyer  of  the  indenture,  pleaded  that  /  S  was 
tenant  for  life,  and  that  the  defendant  was 
feifed  of  the  reverfion  in  fee  fufficient  to  cart- 
vey.  To  this  the  plaintiff  demurred ;  et  per 
curiam.  The  indenture  of  mortg^e  was  no 
eftopple,  to  fay,  in  an  ad  ion  of  covenant,  that 
the  defendant  had  no  eftate,  though  in  debt 
for  rent  it  is,  fed  adjornatur. 

Producing  a  bond  or  mortgage  is  (r)j  prima 

facie^  good  evidence  of  a  debt  j  but,  it  (hould 

feem,  it  would  not  avail  if  there  were  manifeft 

figns  of  fraud  in  the  obligee,  or  mortgagee  j  for, 

in  fuch  cafe,  he  ought  to  be  put  to  the  proof 

of  adlual  payment ;  and  though  he  may  happen 

thereby  to  lofe  fome  part  of  the  money  really 

due  to  him  for  want  of  proof,  this  is  but  a  juft 

•  puniftiment  for  the  fraud  of  which  it  is  evident 

he  meant  to  be  guilty,  and  will  be  a  proper  dif- 

couragement   to  others  from  committing  the 

like. 

(^)  Cordinglee  a;.  England,  3  Kab.  712.  j4«  A 

(r)  Piddock  or.  Brown,  3  Will.  280, 

By 
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By  the  9  Ann.  c.  5,  which  requires  that 
knights  of  the  (hire  fhould  have  600  /.  per  an- 
numy  and  every  other  member  300/.  per  an- 
nuniy  it  is  enadted,  ^*  That  no  perfon  Ihall  be 
^qualified  to  fit  in  the  Houfe  of  Commons 
within  the  meaning  of  the  ad,  by  virtue  of 
any  mortgage,  whereof  the  equity  of  redemp- 
tion is  in  any  other  perfon,  tinlefs  the  mort- 
gagee (hail  have  been  in  pofleflion  of  the  mort- 
gaged premifes  for  feven  years  t)efore  the  time 
of  his  deftion/* 


CAP. 
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CAP.  IX. 

PF  THE  OBLIGATION  OF  A  MORT6AGOE,&C, 
to  SEE  TO  THE  APFLICATIOUT  OP  HIS  ?V%^ 
CHASE-MONET. 


«« 


There  is  ip  circumftance  attending  the  ^^  "^ 

alienation  of  property,  either  abfolutcly  or  by  ^;^,t  ^  h^/^ 

way  of  mortgage,  that  fo  frequently  occafions^-^^i^^^^^^-* '- 

difficulty  and  delay  to  the  parties  as  that  which  ' '' 

arifes  from  the  neceffity  of  feeing  to  the  appli-^ 

cation  of  purchafe-money ;   it  will  not  therei* 

fore,  I  truft)  be  thou^t  digreffive  from  the 

fubjed:  of  this  eflay,  to  attempt  an  invefliga- 

gation  of  the  de^ee  and  e:ictent  of  this  oblir 

gation. 

This  queilion,  as  to  feeing  to  the  application  J 

of  purchafe-money,  feem$  firfl  to  have  occurred  j| 

I  between 
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between  ati  heir  at  law  and  a  purchafer  under 
a  devife  for  the  payment  of  debts  generally, 
without  the  intervention  of  any  truftee  for  the 
purpofe.  And  it  was  held,  that  if  lands  be 
direfted  to  b$  fold  or  difpofed  of  for  the  pay- 
ment of  debts  generally,  the  purchafer  is  not, 
aa  againft  the^eir'at"Taw,  or  perfons  entitled 
to  the  lands  after  the  debts  difcharged,  obliged 
to  inquire  into  the  account  of  the  debts,  or 
afcertain  whether  fufiicient  has  been  previoufly 
raifed  for  their  payment;  but  if  lands  be 
not  abfolutely  liable  to  the  payment  of  debts, 
but  only  on  fome  contingency  or  condition^  as 
**  if  all  the  owner*s  debts  cannot  be  paid  out  of 
his  perfonal  eftate,  or  the  rents  and  *  profits  of 
his  lands,**  it  behoves  the  purchafer  to  inquire 
if  the  debts  jvre  fatisfied ;  as  in  fuch  cafe,  if 
the  fynd  firft  appropriated  be  fufficient,  or 
if  the  fund  charged  in  aid  has  been  inr 
cumbered  to  the  extent  to  which  it  is  fub- 
jcfted,  the  lands  will  be  difcharged  whatever 
mifapplication  there  may  have  been  of  the 
money. 

But  it  was  held,  in  the  cafe  firft-mentioned» 
that  if  the  heir  at  law,  or  other  perfon  entitled 
to  the  lands,  attached  his  claim  by  filing  a  bill 
in  chancery,  then  whoever  purchafed  after  the 
bill  lite  peridenU  purchafed  at  his  own  peril, 

Thef9 
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Thefe  points  feem  to  have  been  agitated  in 
tlue  21ft  year  of  the  reign  of  King  Charles  the 
Second,  in  the  cafe  of  Culpepper  and  AJton  (a)» 
That  cafe  arofe  on  a  devife  by  a  teftator  in  the 
year  1642,  whereby  the  teftator  gave  to  his 
daughter  R  \qqqI.  to  be  levied  out  of  mome$  . 
due  from  his  majefty  from  the  wardfliips  of  P, 
tCc.  and  the  refidue  thereof  for  his  fon  7*,  and  di<r 
redted  thdX  for  payment  of  his  debts  his  lands  iu 
P,  6fcr.  Jhould  be  fold  by  his  eipecutors ;  and  his 
meaning  was,  that  if  all  his  debts  and  the  faid 
1000/.  might  be  raifedas  aforefaid,  out  of  the 
rents  and  profits  of  his  land,   tenements,  and 
)iereditaments,  then  his  lands  in  P,  f(c.  fhould 
be  conveyed  to  his  fon  T  and  his  heirs  i  and  the 
teftator  made  N  C  aad  H  C  his  executors ;  and 
three  or  four  days  ^ter,  he  by  leafe  and  releafe 
conveyed  the  lands  in  P,  SCc.  to  N  C  and  HP 
to  pay  his  debts  and  died.     Ty  who  was  his  heir 
at  law,  exhibited  his  bill  to  be  relieved,  and  to 
have  the  the:  land  in  P,  fuppofing  there  was 
fufficient  to  pay  all  without  (ale  of  P,  SCc.  Crois 
bills  were  exhibited.    Three  points  appear  to 
have  been  decided    material   to  the  prefent 

queftiaa. 

% 

^a)  Culpepper  v.  A^on^  2  Chan  Ca.  1 15.  222^ 


\ 
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I  ft.  That  when  lands  are  appointed  or  eon- 
•  vej'ed  to  pay  debts,  the  heir  is  entitled  to  have 
the  lands  after  the  debts  paid. 

2dly.  That  a  purchafer  buying  the  lands, 
under  fuch  general  appointment  or  conveyance, 
is  not  concerned  whether  there  be  fufficient  or 
not;  but  if  lie  buy  and  pay,  though  there 
be  fufficient  to  pay  the  debts,  yet  he  (hall 
hold  the  lands  againft  the  heir,  and  the  heir 
muft  take  his  remedy  againft  the  truftee.  And 
fo  if  the  matter  reft  in  account  between  the 
heir  and  tru^ee,  his  purcliafe  is  fafe,  though  the 
money  be  mifpcnded  by  the  truftee. 

gdly.  That  Us  pendens  between  the  heir  and 
truftee  to  have  an  account,  is  fufficient  notice 
in  law  without  aAual  notice  of  the  fuit ;  fo  that 
if  he  purchafe,  it  is  at  his 'peril.  Though  if  in 
the  event  of  that  fuit,  it  falls  out  that  the  debts 
were  paid  when  he  purchafed,  or  that  there  was 
fufficient  of  his  perfonal  eftate  to  pay  his  debts 
without  fale,  the  heir  will  recover  againft  the 
purchafer ;  but  if  it  falls  out  that  there  was  a 
neceffity  to  fell  them,  then  the  purchafer  is 
fafe.  But  fuch  dependence  of  fuit  muft  be  real 
jind  not  collufive. 

The 
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The  fame  cafe  Is  again  reported  by  the 
lame  reporter  (fr),  and  the  will  ftated'thus: 
Sir  T  C,  by  his  wilU dated  29th  Feb.  1642^  de* 
Vifedi  that  if  all  his  debts  might  be  paid  out  1 

of  his  perfonal  eflate^  or  out  of  the  rents  and 
.|>rofits  of  his  lands,  then  his  truftees,  who  he 
recited^  to  be  eftated  in  his  lands  in  truff,  (hould 
convey  his  limds  to  his  fon  at  his  age  of  twenty* 
one  ytsiSy  and  receive  the  profits  in  the  mean 
time»  and  made  them  executors  and  died.  It 
is  further  llated^  that  the  bill  was  exhibited  by 
the  fon  in  1655^  but  was  not  profecuted  for 
many  years^  and  that  it  was  grounded  on  the 
will,  which,  in  thitb,  was  revoked  by  the  deed 
made  in  the  March  following,  whereby  the  lands 
were  conveyed  to  the  trudees  and  their  heirs  to 
fell  t6  pay  the  teftatof  s  debts  ^  for  by  the  will 
the  executors  had  only  an  authority  to  fell,  and 
that  of  two  parts;  by  the  deed  they  had  the 
eftate  not  only  of  two  parts,,  but  of  the  whole  ^ 
and  there  were  other  variances  in  the  trulls 
limited  in  the  wiU  and  in  the  deed.  That  an- 
other bill  was  exhibited  in  x66o,  and  a  third 
bill  afterwards.  A  ftranger  who  had  notice  of 
the  deedt  but  ^was  not  acquainted  with  the 
will,  bad  purchoied  the  efta^^    And  it  was 

ii)  %  Cm.  CUtt.  i2i.    a8  Car.  2. 

U  conveyed 
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conveyed  to  him  by  leafe  and  leleaie  in  li^r^ 
for  a  full  conlideration ;  and  the  purcfaafer  was  ^ 
party  to  the  lafl  bilL  The  caufe  was  heard  be* 
fore  Lord  Chancellor  JJhly.  And  it  is  dated 
that  divers  things  were  agreed  and  reiblved. 

.  ili  That  by  the  truft  in  the  will  to  fell,  the 
purchafer  did  purchafe  at  his  awn  pail,  if  the 
perfonal  eftate  and  profits  of  the  land  received 
were  fufficient,  and  afterwards  became  infuf- 

ficient^ 

2dly.  But  if  the  trufi:  were  as  in  the  deed^ 
the  purchafer  was  fafe ;  for  the  vendor  was  li- 
able, aot  the  purchafer.  If  the  conveyance 
were  to  fell  to  pay  debtSy  it  pertained  not  to 
the  purchafer  in  fuch  cafes  to  inquire  if  the 
debts  were  Satisfied,  specially  when  no  fche- 
dule  of  debts  was  made  to  ground  his  inquir}' 
on,  (:yi  noJ\j6ch  tntfi  could  ever  he  executed. 

jdly*  But  in  this  cafe  the  heir  (who  was  en- 
titled to  the  li^n4s  after  fufficient  was  raifed^  to 
have  the.  lands  by  a  truJd  implied  and  a  truft 
reCtiUing  on  conftrudion  of  the  tnift,.  thought 
not  exprefied)  did  attach,  his:  chum  by  exhibit- 
ing his  bill,  and  then  no  man  might  purchafe 
-after  the  bill  lite  pendente.    Aaid  when  the  bill 

was. 
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was  exhibited  againft  the  truftee,  it  Avould  bind 
tim  and  all  claimants  under  hira  pendente  Hie. 

If  a  truft  be  created  for  the  payment  of 
Scheduled  dehtSy  the  purchafer  is  not  con- 
cerned to  fee  that  no  more  is  fold  than  what  is 
fufficient  to  pay  the  debts  (r).  Thus  where  S^ 
the  plaintiflTs  father,  did,  in  April  1666,  con- 
vey (everal  manors  and  lands  to  B  and  C  de- 
ceafed  and  £  and  their  heirs,  until  they  had 
raifed  by  falc  or  profit  fufficient  to  pay  the 
debts  in  a  fchedule  to  the  deed  of  truft  an- 
nexed, amounting  to  1061/.  and  alfo  to  pay 
1 500/.  to  2)  in  tafe  he  conveyed  an  cftate  ac- 
cording to  articles  made  between  him  and  S, 
and  after  payment  of  the  debts  and  the  1500/. 
and  all  charges  relating  to  the  truft,  the  truf- 
tees  were  to  ftand  felfed  of  the  remainder  of 
the  lands  unfold  to  theufe  of  the  teftator's 
fon  in  tail,  with  remainders  over.  The 
truftees  entered  and  undertook  the  truft,  and 
fold  to  E  and  jF*  certain  part  of  the  lands  for 
1500/.  and  to  certain  other  perfons  other  parts 
for  772/.  and  fo  raifed  by  fale,  in  all,  iijiL 
and  afterwards,  they  conveyed  other  lands 
to  K  and  Z,  which  was  mentioned  to  be 
in  c;onfideration  of  840/.  but  no  money  was 

^c)  Spalding  v.  Shalmcr,  i.  Verjv.  301, 
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itdtiully  paid,  and  the  conveyance  to  them  was$ 
dnly  in  trt^  for  <B'  (the  frruftee)  ^  and  as  touchy 
ing  the  1 500/.  to  be  paid  to  Dy  ht  could  not 
make  a  good  title, .  and  fo  the  purchaie  was 
Broke  off;-  and  inftead  of  paying  the  1 500/.  to* 
him,  them  was  ar  decree  made  in  1672,  that  2>' 
ihould  pay  to  the  truftees  800/.  beix^  port  of 
the  purchafe  money  that.iS"  had  advanced  ia 
his  life-time,  which  800/;  was  accordingly  paid;, 
fo  that  the  truftees  had  received  3275/.  whereas 
the  fchedule  debts  amounted  but  to  1061/* 
and  the  receipts  and.  payments  were  all  in- 
dorfed  oii  the  deeds  oif  truil  y  and  after  this  K 
(the  truftee},  in  16 79,. owing  zoo/*,  by  bond  to^ 
U^  he  lent  him  200/.  mope,  and  thereupon  B  and 
JT  and  L.  (his  truftees)  made  a  mortgage  to  R 
of  the  lands  convey^ed  to  them  in  truft  for  Bf^ 
for  fecuring  the  400/..  and  interefl;  and  de- 
livered to  him  tber  deed  of  truft,.  by  which  he 
had  notice  that  the  truit  was  only  for  payments 
of  the  fohedule  debts  which  amounted  but  to 
106 1  /.  and  the  1 500/.  to  2),  and  had  alfo  no- 
tice,, by  the  indorfements,  that  the  truftees 
had  raifed  by  fale  before  the  (conveyance    to^ 
X  and  L  2275/. ;  but  it. did  not  thereby  appear 
whether  D\   15C0/.  was  to  be  paid  or  not. 
R%  mortgage  was    held    to    be    good;,  for, 
per  curiamy  if  morp  be  fold  tiian-  is  fuificient 

to* 
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to  pay  the  debts,  thatjhall  not  turn  to  the  pre- 
yudice^of  the  purchafer^  for  he  is  not  obliged 
ito  enter  into  tbe  adcount^  and  the  truftees 
•cannot  (ell  juft  (b  mux^k  as 'is  fufficient  ito  |pay 
ithe  debts ;  and  it  vifBs  obferve4>  that  the  trufl: 
Mras  not  only  for  the  paymeat  of  debts,  but  alfo  /-^^^ 
to  pay  the  truftees  their  coftsr  and  v<^harges.  ^ 


ft 


It  was  then  faidforthe  plaintiff,  (hat  200^. 
of  the  money,  on  R$  mortgage^  %fias  not  ad- 
vanced  upon  account  of  the  trujly  but  was  a 
<lebt  owing  by  B  (the  truftee),  and  .therefore 
ought  not  to  be  charged  on  the  Xruil  eftat^ 
Scd  non  allocatur. 

But  it  feems  that  if  truftees,  ^or  vpayment  of 
«debts  and  legacies,  once  raife  money  fujSicient 
for  th^  purpofe,  the  creditors  and  legatees  hare 
no  itoher  lien  on  the  lands^  but  if  the  momes 
be  mifapplied,  they  muft  refort  to  <he  truftees 
for  their  fatisfietAion.  Thu^,  where  ^  m%ti  li- 
mited an  eftate  to  truftees,  for  payment  of  d^btis 
and  legacies  (^),  the  truftees  raifed  the  whole 
jnoney,  and  the  heir  prayed  to  have  the  land| 
and  this  was  pppoled,  becaufe  the  truftees  had 
•  not  applied  the  inoney^  but  converted  it  to 
their  own  ufe,  fo  that  tbe  debts  aod  legacie^ 

{/)  Anonymotts^  Mich.  i689>  '^  ^^^^''^  Proctmm.  Salk. 
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remained  unpaid.  But  it  was  reiblved  that  the 
heir  (hould  bav^  the  land  difcharged,  and  the 
kgatecs  {hould  take  their  remedy  againft  the 
truftees,  for  the  eftate  was  debtor  for  the  debts 
and  legacies,  but  not  for  the  faults  of  the 
IruJheSy  and  therdfore  was  only  liable  fo  long  as 
the  debts,  &c.  fbould  or  might  be  paid;  and 
where  the  land  had  borne  once  its  burden,  and 
the  money  was  raifed,  it  was  difcharged^  and 
the  Iruflees  liable* 

It  appears  alfo  to  he^s.  fettled  rule^  that  if  lands 
be  conveyed,  devifed,  or  appointed,  to  be  fold 
or  dilpofed  of,  for  the  payment  of  debts  ge- 
nerallj/y  whether  the  truft  be  effefted  through 
the  medium  of  a  direft  conveyance  to  truflecs 
to  pay  debts,  or  by  way  of  charge,  or  of  power, 
the  purchafer  or  mortgagee  is  not  bound  to  fee 
to  the  application  of  the  money;  the  lands  are 
difcharged  on  payment  of  the  money  into  the 
hand  the  law  appoints  to  receive  it,  and  the 
perfons  beneficially  interefted  therein  muft,  if* 
there  be  any  default  in  the  application,  take 
Jheir  reinedy  againft  the  pcrfons  receiving  the 
money. 

The  earlieft  cafe  that  1  have  met  with,  in 
which  this  (jueftion  dire^y  occurs,  is  that  of 
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Elliott  V.  Merryman(^e)y.  although  there  are 
previous  difta  to  that  effeA  in  the  preceding 
cafes.  But  the  rule  is  ftated  in  this  cafe,  as 
univerfally  acknowledged,   in  refpeffc  of  lands 

■ 

given  to  be  fold  for  payment  of  debts  i  and  th& 
cafe  of  a  charge  is  thereby  jidjudged  to  fall 
within  the  fame  principle. 

la  this  cafe,  A  being  indebted  to  feveral  per- 
fons  by  bond,  and  likewife  by  fimple  contraf)-, 
made  his  will,  and  in  the  beginning  of  it  faid, ' 
**  My  will  is,  that  all  my  debts  be  paidy  and  I 
do  charge  all  my  lands  with  the  payment  there- 
of:*' then  came  the  claufe  upon  which,   to- 
gether  with  the  other  circumftances  of  the  cafe, 
the  prefent  queftion  was  determined.    "  Item  I 
give  all  my  real  and  perfonal  eflate  to  i?,  to 
hold  to  him,  his  heirs,  executors,  adminiftra- 
tors»  and  affigns,  chargeable  neverthelefs  with 
the  payment  of  all  my  debts  and  legacies;*'  of 
this  will  he  made  B  executor.    The  ^^lator 
died  in  1724,  improved  the  wiil,  and  in  that 
year    fold  a  freehold  eflate,    and  afterwards 
&Id  feveral  eftates,  both  freehold  ajtd  kafehold. 
The  will  was  recited  in  the  purchafe  deeds,  and 
to  one  of  them  a  creditor  of  the  teftator's  was 

i/)  Elliott  v»  Mcrryman,  Barnacd,  Rep.  £<f .  78^  1734. 
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a  rubfcrtbing  wttnefs,  The  lands  were  fold  ii| 
the  neighbourhood  by  outcry.  At  the  time  of 
the  fales  the  creditors  lived  in  the  town  where 
£  lived,  or  within  three  or  four  miles  of  it. 
Puring  all  this  time,  and  till  the  year  1730, 
the  creditors  went  on  regularly  receiving  their 
fntereft  of  B.  B  was  a  folvent  tnan  till  17^2, 
and  then  he  became  a  bankrupt;  In  1734  the 
creditors  filed  a  bill  againfl  the  purchafers  of 
the  lands,  the  executor,  and  the  aflfignees  un-? 
der  his  commiilion,  in  order  to  have  a  fatis- 
.  fadion  of  their  debts  out  of  thefe  lands,  which 
were  fold  by  B:  And  his  Honor  was  of  opinion 
that  they  were  not  intitled  to  relief.  He  faid  it 
was  true  that  the  words  in  the  will  did  not 
amount  to  a  devife  of  the  lands  to  be  fold  for 
payment  of  debts,  and  pnly  imported  a  charge 
upon  theni  for  that  purpofe.  However,  this 
was  fuch  a  devife  as  was  within  the  meanii^  of 
the  (latpte  of  fraudulent  devifes,  and  interrupt- 
ed the  defcent  to  the  heir  at  law.  His  Honor, 
after  confidering  the  cafe  as  to  th^  leafoholds, 
faid,  he  would  confider  the  other  fides  upon  the 
general  rules  of  the  court.  The  general  rule 
was,  that  if  a  truH:  direc^e^  land  fhould  be 
fold  for  the  payment  of  debts,  generally,  the 
purchafer  was  aot  boupd  to  fee  the  money  was 
jghtly  applied.    On  the  other  hand,   if  the 

truil 
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truft  dclcribed  that  lands  ^wti Id  be /old  for  the 
payment  of  certain  debts ^  mentioning  in  par^ 
ticular  to'  whom  thofi  debts  were  owingy  the 
purchafer  was  bound  to  fee  that  the  money  was  r 
applied  for  the  payment  of  thofe  debts.  The  ^ 
prefent  cafe,  indeed,  did  not  fall  within  either 
of  thofe '  rules ;  becaufe  here  lands  were  not 
pstn  to  be  fold  for  the  payment  of  debts,  but 
were  only  charged  with  fuch  payment  ffj.  How* 
^ver,  the  queftion  was,  whether  that  circum- 
ftance  made  any  difTer^ncp?  ^nd  his  Honor 
was  of  opiqion  that  it  did  not.  And  if  fiich  a 
diftinAion  was  to  be  made,  the  confequeiice 
would  be,  that  whenever  lands  were  charged 
with  the  payment  of  debts,  generally,  they 
could  never  be  difcharged  of  the  truft,  without 
a  fuit  in  that  Court,  which  would  be  extremely 
inconvenient.  No  inftance  had  been  produce'd 
to  fhew^  th^t  in  any  other  refpeft,  the  charging 
lands  with  jthe  payment  of  debts,  differed  from 
the  direfting  then>  to  be  fold  for  fuch  a  purpofe, 
and  therefor^e  th'fere  ivas  no  reafon  that  there 
(hould  be  a  difference  eftabliftied  in  this  refpeft. 
The  only  objedion  that  feemcd  to  be  of  weight, 

(fj  y$d.  Ne^man^.  Johnfon,  1  Vern.  45,  one  devifed 

"  My  debts  and  legacies  beiag  firfl  deduced,  I  dexrife  aU 

my  eftate,  both  real  and  pcrfonal,  to  /  5,"  and  held  by  the 

Lord  Chancellor^  that  this,  flioald  amount  to  a  devife  to 

/(^l  for  payment  of  his  debts. 

with 
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with  irgard  to  this  matter,  was,  that  where 
JaiKls  were  appointed  to  be  fold  for  the  payment 
of  debts*  generally,  the  truit  might  be  faid  to 
be  performed  as  Joon  as  the  lands  zoerefoldi 
but  where  they  were  only  charged  with  the  pay- 
ment of  debts,  it  might  be  faid  that  the  trult 
was  not.  performed  till  thofe  debts  were  dif* 
charged^  and  fo  far  indeed  was  true,  that  where 
lands  v/ere  charged  with  the  payment  of  an- 
nuities, thofe  lands  would  be  charged  in  th^ 
liands  of  the  purchafer,  becavfe  it  was  the  very 
puTpofe  of  viaking  the  lands  a  fund  for  that 
payment^  that  it  Jliculd  be  a  confiant  andfub^ 
Jijliiig  fund;  but  where  lands  were  not  bur- 
dened with  fuch  a  fubfjling  charge^  the  pur- 
chafer ought  not  to  be  bound  to  look  to  the 
application  of  the  money,  and  that  feemed  to 
be  the  tfue  diJiinctio?u 

'  The  fubjeft  i^in  occurred  in  the  cafe  of 
Smith  V.  Guy  on  (g) ;  there  the  teftator  ordered 
his  copyhold  eflate  ip  be  fold^  and  the  money 
arifing  therefrom  to  go  into  the  mafs  of  his 
perfonal  cftate,  and  then  ordered  his  perfonal 
eftate  (Jubject  to  his  debts)  to  be  divided  into 
four  parts,  one  fourth  pait  to  A^  and  the  re- 
maining two  fourth  parts  to  feicure  the  payment 

\g)  Smith  V-  Gayosj  i  Bro.  Rep.  Ch.  iS6. 
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t>{  certain  annuities  given  by  the  will.  The 
^eftion  was,  whether  the  purchafer  was  bound 
to  look  to  the  application  of  his  purchafe  mo- 
ney. Et  per  Lord  Chancellor  Thurlow  the  pur- 
chafer is  a  mere  ftranger,  and  is  not  bound  to 
look  to  the  application.  Where  the  eflate  ii  to 
be/old,  and  a  fpecific  fum,  as  5/.  to  be  paid  to 
j#,  the  purchafer  muft  fee  to  the  application ; 
but  whfire  it  is  tp  be  fold  generalli/ ^  he  is  not. 

The  fame  general  doArine  had  been  laid 
down  by  the  late  Sir  Thomas  Sexvel^  when 
Mafter  of  the  Rolls,-  in  a  cafe  of  Tenant  v^ 
Jackforiy  and  Cotton  v.  Everalt(^h)y  the  lotb 
of  February y  1 7  74,  and  he  cited  in  fupport 
iof  it,  Lang  ley  v.  Lord  Oxford^  the  nth  of 
Moy^  1 748 ;  it  was  alfo  adopted  by  Lord  iCe?!- 
yon^  upon  a  rehearing  of  the  Uft  caufe^ 

The  reafbn  on  which  this  rule  is  founded,  is 
given  in  the  2d  refolution,  in  the  cafe  of  Cm/- 
pepper  and  4^(7;^  before-mentioned,  as  it  is  re- 
ported, 2  Chan.  Ca.  221,  and  more  forcibly  in 
the  cafe  of  Elliott  v.  Merryman  (1),  namely,  ' 
"  that  othcrwifc  the  lands  could  never  be  dil^ 
charged  of  the  truft,  without  a  fuit  in  chan* 

1 

ib)  Fid,  Append,  to  t  Bro.  Rep.  Chan,  to  page  1 86. 
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eery,  which  would  be  extremely  inconvenient^ 
**  It  is  a  refolution  in  fupport  of  the  truft,  that 

the  eftate  may  be  fold(*)/* 

'   I 

r 

But  the  above  rule  admits  oi  feveral  ez« 
ceptions. 

Thus,  in  the  cafe  of  Ithd  v.  Bean  (/),  which 
was  a  devife  of  lands  by  a  father  to  a  fon^  /ub^ 
feet  to  the  payment  of  debts,  a  queftion  aroie^ 
whether  a  creditor,  to  whom  the  fon  had  mort* 
gaged  theie  lands,  (hould  retain  them  by  way 
of  fecurity  for  his  own  debt,  as  well  for  the  old 
debt,  as  for  the  money  lately  advanced.  Lord 
Hardwicke  admitted  the  general  rale  above 
dated,  where  no  ichedule  of  the  debts,  but 
faid  this  rule  was  never  carried  fo  far  as  to  put 
it  in  the  power  of  the  devifee  in  truft,  or  the 
lieir  at  law,  who,  in  the  Court  of  Chancery,  is 
confidered  as  a  truftee,  to  fevour  one  creditor^ 
which  would  be  the  confequence  if  this  was 
allowed.  And  his  Lord(hip  allowed  the  mort** 
gagee  the  principal  and  intereft  of  the  money 
he  advanced  to  the  fon,  but  faid,  as  to  liis  old 
debt,  he  could  not  be  put  in  a  better  condition, 

{k)  Pit  Lord  Ha^-dwicke  in  the  cafe  of  Loyd  or.  Bald^ 
»ryn,  infra,  310. 

(I J  Ithelc;.  Beat!,  1  Ytz.  z\6,  1748, 


but  mud  come  in  pari  pajfu  with  the  ileft  of 
the  crediton.^  And  his  Ijordfbip  diftingmfhed 
this  cafe  from  that  of  an  executor,  who^  ktvikig; 
power  to  admini{ier  the  afiets,  and  the  legsd 
eftate  in  hiniy  may  fell  a  tern^i,  and  the  vendor 
letain  it,  and  this  eveq  to  fatisfy  a  dbbt  of  hi» 
own :  but  that  was  owing  to  the  legal  power 
of  the  executor  over  the  HffetSj  upon  which 
the  Court  would  not  break  in^ 

And  id  the  laft  cale^  Lord  Hardwicke  faid 
that  it  bad  never  been  held  that  if  a  devifee  in 
trufl  mortgaged  to  a  creditor  of  his  own,  for 
&tisfa<%ion  or  fecurity  of  that  debt,  fuch  mort* 
gagee  having  notice  of  the  truft>  (houid  retain 
the  eftate  againft  the  cseditors  under  that 
Iruft  ^  or  if  he  mtortgaged,  with  notice,  by  way 
of  fecuring  the  debt  of  the  teftator,  it  altered 
not  the  cafe ;  for  the  eftate  was  a  fecurity  in. 
the  hands  of  the  truftee  before^  and  it  only 
operated  to  change  the  courie,  which  the  Court 
would ,  not  fuffer  the  truftee  to  do,  confidering 
it  as  a  fraud  to  g^ve  the  preference  to  one 
creditor,  which  the  law  had  not  eftabUihed,  nor 
would  that  Court  allow* 

Another  exception  to  the  laft  rule  is  where 
the  truftee  or  heir,  4)r  perfon  to  fell  or  difpofe^ 

is 
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is  called  upon  in  a  court  of  equity  to  execute 
the  truft;  for  thereby  the  execution  of  the 
truft  is  taken  out  of  the  hands  of  the  tniftee  ta 
be  executed  by  the  Court. 

A  devifed  bis  eftate  to  his  fon  if,  charged 
with  the  payment  of  debts  (w).  B  afterwards 
made  his  will»  and  devifed  to  C  his  wife^ 
charged  with  the  payment  of  his  debts.  A  bill 
was, filed  {n)  by  bond  creditors  of  A  and  B  for 
fatisfadtion  of  their  debts  out  of  the  perfbnal 
and  real  efhttes.  B  having  mortgi^ed  part  of 
the  eftate  to  jL,  he  was  made  a  party ;  and  after 
he  (L)  and  C  had  put  in  their  anfwer,  they 
joined  in  a  fale  of  the  eftate  to  F.  One  qucf- 
tion  was  as  to  the  validity  of  the  fale  pendente 
lite.  It  was  argued  fiw  the  plaintiff,  from  the 
inconvenience  of  the  creditors  bringing  fuch  a 
bill,  if  tire  truftee  could  fell  after  bill  filed. 
It  was  fald  that  the  execution  of  the  truft  upon 
^ling  the  bill  was  in  the  hands  of  the  Court, 
and  that  the  truftee  had  fubmitted  to  it  by  her 
anfwer.  On  the  other  fide  it  was  contended  that 
no  fuch  inconvenience  would  arife,  but  rather 
an  advantage,  to  the  creditors,  by  having  an 
early  and  lefs  expenfive  fale  than  under  a  de- 

(/«)  1 7$&.         («)  Walker  v.  S;nalwQod,  Amb.  676^ 
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cree  and  before  a  Mader.    That  if  the  fale  w^as 
unfair,  that  .would  be  a  fuflicient  ground  to  fet 
it  afide,  but  none  other  would.     That  fuch  a  fale, 
before  bill  filed,  would  be  binding  uponthe  ge 
ncral  creditors,  and  ought  to  be  (6  after  bill  filed! 
That  the  Court  permits  many  tranfaftions  ta 
alter  people*s  rights  after  bill  filed,  as  third  in* 
cumbrancers  to  bring  in  a  firft  incumbrancer. 
ISedper  Lord  Camden  Chancellon  This  is  a  very 
material  cafe  in  point  of  precedent.    The  quef' 
tipn  is  where  there  is  a  bin  by  creditors,  for  (ale  of 
an  eftate  to  pay  debts,  and  all  the  parties  have 
put  in  their  anfwers,  and /ubmitled  to  thejuri/> 
diction^  whether  the  heir  at  law,  or  devifee,  can 
fell  without   the  privity  of  the  Cpurt  or  the 
creditors  ?  The  creditors  have  a  right  to  call  on 
the  heir,  or  devifee,  to  execute  'the  truft  ;  and- 
though  this  Court  has  eftabliOied  it  as  a  rule^ 
that   where  the   chaise  is  generaly  the  pur- 
chafer  is  not  bound  to  fee  to  the  application  of 
the  purchafe  money  ;  yet  if  the  truftee  is  called 
upon  in  this  Court,  it  takes  the  execution  of 
the  truft  out  of  the  hands  of  the  truftee  to  bo 
executed  by  the  Court.     The  truftee  has  by 
lier  anfwer  fubmitted  to  a  fale  in  this  Court. 
She  has  parted  with  the  execution  of  the  truft 
to  the  Court;  and  where  the  Court  has  at- 
tached its  jurifdidion,  it  would  be  inconvenient 

to 
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to  permit  £  fale  but  by  the  Court*  Though 
a  general  charge  does  not  make  a  pm'chaferf 
before  the  fuit^  fee  to  the  aj^lication  of  the 
money,  yet  after  a  fuit  tommenced^  IJHAkld 
hold  him  bound  to  U ;  and  i  hold  it  as  a  gene* 
lai  rule^  that  atf  alienatioil  pending  a  fmt  is 
void< 

Where  lands  are  dcvifed  or  appointed  fof 
fte  payment  of  debts  generally,  the  rule  I  have 
firft  ftated  will  apply  with  ecjual  force,  although 
the  cftate  be  chaiged  with,  orfubjed  to,  the 
payment  of  particular  l^acies. 

Thus  where  A  furrendered  his  topyhold  {p)i 
and  devifed  his  real  eftatcs  to  truftees,  to  fell 
and  pay  his  own  and  his  father's  deftta  and 
legacies,  the  refidue  to  hfs  two  fiftcrs  (pj.  No 
particular  debts  were  fpecified  in  the  will,  but 
legacies  to  the  refiduary  devifee  and  others  to  a 
confiderable  amount  were  giren  by  both  ol* 
their  ^vills.  The  truftees  fold  great  part  of  the 
cftates,  and  embezzled  the  money,  without  dif- 
chafging  the  debts  and  legacies.  The  reft  of 
the  eftate  was  poflcffed  by  one  of  the  tefiduary 
devifees.    The  bill  was  by  plaintiffs,  as  pur-* 
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chafers   of  feveral  parts,    to   be  indemnified 
againft  the  debts  and  legacies  by  the  eftate  re- 
fnaining  unfold,  which  was  prayed  by  the  bill  to 
be  fold  for  that  purpofe.  EtperhoTdHardwicke, 
Chancellor,  where  there  is  a  truft  or  devife  for 
payment  of  debts  generally,  a  purchafer  is  not 
obliged  to  fee  to  the  application  of  his  money, 
as  he  is  where  there  is  a  fchedule  or  parti^    [ 
cularizmg  of  the  debts.     In  this  cafe  the  fub- 
jeding  the  eftate  to  the  payment  of  legacies 
will   not  make  the  purchafer   anfwerable  for 
the  difpofition  of  the  money,  becaufe  the  lega- 
cies cannot  be  paid  without  the  debts,  and  they 
are  not  (pecified.     The  above  general  rule  has 
an  exception  (q)  where  there  is  a  coUufion  be-  ^ 
^^^^t ween  Jthe  truftee  and  the  executor.     I  fliould  ,//vo^  - 
have  difmifled  the  plaintiff's  bill  with  cods,  if 
the  defendants  had  made  the  proper  defence ; 
but  inftead  of  infilling  on  the  above  rule,  they 
have  infinuated  collufion  between  them  and  the 
truftees.    Therefore  decree  plaintiffs  to  hold 
and  enjoy  againfl  the  defendants. 

So  in  the  cafe  of  Job   v,  Ahhot^  in  Chan« 
9  Feb.  1782  (r),  it  was  held,  that  where  debts 


(f)    2  Vcrn.  6164 

(r)  Cited  by  Mr.  Butler  in  his  note  on  Co,  Lit.  290, 
t4th  Edit. 
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and  legacies  are  charged  on  lands,  the  pur- 
chafer  holds  free  from  the  claims  of  the  legatees; 
for  not  being  bound  to  fee  to  the  difcharge  of 
debts,  he  cannot  be  obliged  tft  fee  to  the  dif- 
charge of  legacies,  which  cannot  be  paid  till 
after  debts.  The  prefent  Lord  Chief  Juftice  of 
the  King's  Bench  affented  to  this  pofition,  and 
faid  it  had  been  determined  by  Lord  Hard- 
xvicke. 

Again,  in  Sent/on  v.  Gibbsy  in  the  fittings  after 
Hill.Term,  1788  (s).  The  teftator  had  chaiged 
his  eftate  with  the  payment  of  his  juft  debts  ge- 
nerally, and  with  a  legacy  of  800/.  for  his  daugh- 
ter for  life,  and  after  her  death  for  her  chil- 
dren. The  truftee  had  joined  in  a  conve3rance 
of  part  of  the  eftate  to  a  purchafer,  and  per- 
mitted ^he  800/.  to  come  into  the  hands  of 
the  daughter's  hufband,  and  it  was  wafted. 
The  bill  was  brought  by  the  wife  and  children, 
to  have  the  legacy  made  good  by  the  pur- 
chafer of  the  eftate,  and  againft  the  truftee. 
It  was  difmiffed  againft  the  purchafer,  on  the 
ground  that  as  there  was  a  general  charge  of 
debts,  the  purchafers  were  not  bound  to  fee  to 
the  application  of  the  purchafe  money. 

fsj  Cited  by  Mr,  Butler  inhi»note  on  Co.  Lit.  290. 
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Where  money  is  raifed  under  the  fanftion  of 
an  aft  of  parliament  by  mortgage,  for  a  par- 
ticular and  exprefs  purpofe,  it  feems  incumbent 
on  the  .perfon  advancing  it  to  fee  it  applied 
to  that  fpecific  purpofe,  as  the  land  will  be 
liable  to  no  more  than  what  is  actually  em- 
ployed according  to  the  act. 

The  cafe  of  Sir  John  Cotterell  et  al.  v.  Set" 
jeant  Hampfon  et  al.  is  a  ftrong  inftance  of 
this  kind  (?.)  There  a  tenement  called  2>,  and 
a  printing-houfe,  were  fettled  in  1658  on^,  the* 
father  of  the  defendant,  for  life,  then  on  his  mo- 
ther for  life,  and  afterwards  on  himfelf  in  tail  i 
and  the  printing-houfe  being  afterwards  burnt, 
and  A  being  but  tenant  for  life,  he  could  not 
raife  money  to  rebuild  it.  Whereupon,  zz 
Car.  2.  (w)  an  aft  of  parliament  paffed  reciting  * 
the  marriage  fettlement,  and  Ah  incapacity  to 
rebuild,  which  enabled  A  to  fell  his  lands  ia 

and  ^5' ,  to  rebuild  and  ftock  the 


printing-houfe,  for  the  benefit  of  A's  wife  and 
children ;  and  the  tenement  called  Z),  and  land 

in  K ,  were  veiled  in  truftees,  B  and  C,  to 

fell  to  raife  money  for  building  and  (locking  the 

4r)  1686.  CottercU  "j.  Hampfon,  2  Vern.  5. 
(«)   1671. 

X  2  printing- 


308      OF  THE  OBLIOATION  TO  SEE  TO 

printing-houfe,  and  the  furplus  to  purchafc 
lands  to  be  fettled  to  the  ufes  of  the  faid 
marriage  fettlement.  Ay  and  the  truilees  B  and 
C,  in  1677,  mortgaged  i>  to  X  in  fee.  In 
1680,  A  made  his  will,  and  G  his  executor 
in  truft  for  his  fon  during  his  minority,  who 
having  married,  he  and  his  mother  and  G  trans- 
ferred the  executorfliip  to  P  (his  wife's  father) 
in  1682.  And  B  and  C  (the  truftees  under  the 
aft  of  parliament)  by  appointment  of  G,  tranf^ 
ferred  the  equity  of  redemption  of  the  mort- 
gage to  P  and  another.  And  they  and  L  (the 
firft  mortgagee)  in  confideration  of  1800/.  paid 
by  the  plaintiff  T^  afligned  the  mortgage  to 
him.  In  1682,  W  lent  P  260L  which  the 
latter  agreed  (hould  be  fecured  by  the  faid 
mortgage ;  and  T,  by  writing  under  hand  and 
feal,  by  P's  direftion,  acknowledged  himfelf 
a  truftee  for  TF  in  the  mortgage,  as  to  the  fe- 
curing  the  260/.  after  his  own  i8oo/.  and  in- 
tereft  were  paid.  And  P  and  his  co-truftee 
afligned  the  equity  of  redemption  to  Wj  for 
that  purpofe.  And  the  bill  was,  that  the  defen- 
dants might  redeem  or  be  foreclofed. 

The  defendant  {A^s  fon)  infilled  that  he 
had  been  abufed  by  the  transfer  of  the  exe- 
cutorfliip, and  that  no  more  money  ought  to 

be 
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be  charged  on  the  mortg^e  than  what  was 
taken  up  and  employed  according  to  the  truft 
of  the  A6t  of  Parliament.  On  the  other  fide 
it  was  contended,  that  it  could  not  reafonably 
be  intended,  that  the  mortgagee  could  be 
privy  to  and  could  prove  the  laying  out  of  the 
money  according  to  the  Aft  of  Parliament ; 
and  that,  no  man  would  lend  money  upon  the 
truft  of  an  Aft  of  Parliament,  if  it  was  in- 
cumbent on  him  to  fee  the  money  laid  out 
and  employed  according  to  the  Aft ;  and  that 
fuch  a  conftruftion  of  the  Aft  could  not  con- 
fift  with  the  intention  of  the  Aft,  but  utterly 
prevent  the  fame.  But  it  was  decreed  by  the 
Lord  Chancellor,  that  no  more  ought  to  be 
charged  on  the  mortgage  than  what  was  taken 
up  and  employed.according  to  the  truft  of  the 
Aft  of  Parliament, 

If  money  be  advanced  on  fale  or  mortgage, 
under  a  decree  of  the  Court  of  Chancery,  and 
direftions  for  that  purpofe,  and  be  thereby 
direfted  to  be  applied  for  payment  of  debts,  and 
a  report  be  made  afcertaining  the  debts,  the 
purchafer  or  mortgagee  advancing  the  money 
xnuft  fee  it  applied  in  payment  of  the  creditors. 
Payment  by  fuch  purchafer  or  mortgagee  to 

X  3  atruftec 
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a  truftcc  for  the  purpofes  in  the  decree  or  order 
mentioned,  will  not  difcharge  them. 

Thus  in  the  cafe  of  Loyd  v.  Baldwin  (y)^ 
which  appears  to  have  been  a  bill  filed  by 
creditors  againfl  a  mortgagee  under  a  decree  of 
the  court,  to  make  the  eftate  in  his  hands 
liable  to  make  good  that  decree,  the  reporter 
ilates  that,  a  decree  was  made  and  direftions 
for  a  fale  or  mortgage  with  approbation  of  the 
mafter,  and  that  the  money  raifed  thereby 
fhould  be  applied  for  payment  of  the  debts, 
and  a  report  was  made  afcertaining  the  very 
debts  by  fchedule.  Inftead  of  applying  the 
money  as  the  decree  direded,  the  eftate  was 
mortgaged  to  the  defendant,  and  upon  reciting 
the  bill,  and  all  the  proceedings  thereon,  the 
money  was  paid  to  a  truftee  named  by  the  de* 
fendant ;  on  the  part  of  the  defendant  it  was 
infifted,  that  the  eftate  was  not  liable  ixi  his 
hands  to  the  demands  of  the  plaintiffs,  but 
that  fuppofing  it  liable,  it  was  only  in  default 
of  payment  by  the  truftee,  againft  whom  the 
plaintiffs  ftiould  be  iirft  turned ;  fed  per  Lord 
Hardmcke  (Chan.)  If  the  court  fhould  not 
hold  this  eftate  in  the  hands  of  the  mortgagee 
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to  be  liable,  it  would  be  vain  hereafter  to  make 
fuch  a  decree  for  the  payment  of  debts ;  for 
then  any   perfon    might    afterwards    purchafe 
with    full    notice,    pay  the  money,    and   the 
creditors  go  without  any  fatisfaftion.     It  was 
true,  it  was  an  eftabliflied  doftrine,  that  on  a 
truft  or  devife  for  payment  of  debts  in  general, 
without  a  fpecification  of  debts  in  a  fchedule, 
a  pur  chafer  would  be  indemnified,    and  not 
obliged  to  fee  to  the  application  of  the  money, 
or  look  after  the  creditors,  ivhich  zoas  in  /up- 
port  of  the  tnijt^  that  the  ejlate  might  be  fold. 
But  if  there  was  fuch  a  fpecification  or  fchedule, 
a  purchafer  or  mortgagee  was  bound  to  fee  to    a 
the  application  of  the  purchafe  money.      So  ^ 
where  there  was  a  decree,  which  reduced  it  to 
as  much  certainty  as  fuch  a  fpecification ;  for 
the  purchafer  did  not  pay  to  the  truftees  in    -^ 
fuch  cafes,   but  muft  fee  to  the  application,'* 
and  take  affignm6nts  from  the  creditors :  other- 
wife  the  purchafer  applied  to  the  court,  and 
that  the  money  fliould  be  placed  in  the  Bank, 
and  not    taken    out  without  notice   to  him,    '^ 
the  reafon  of  which  was,   that  it  was  at  his 
peril. 

As  to  the  order  in  which  he  was  liable,  they 
could  not,    by  what  they   had  done   among 

X  4  them^ 
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themfelveSy  change  the  fecurity  of  the  creditors, 
for  that  was  reverfing  things.  He  was  the 
defendant's  own  truftec,  and  poffibly,  after 
fatisfaftion  againft  the  eftate,  the  mortg^agee 
might  come  againft  the  truftee,  ftom  whom  he 
took  covenants, 

A  notion  has  prevailed  and  been  adopted  by 
an  able  and  ingenious  annotator  on  Coke  on 
Littleton  {z\  that  it  is  a  fettled  rule  in  the 
law  of  England,  in  which  all  the  books  agree, 
and  for  which  the  cafes  of  Elliott  v.  Merrymariy 
Spalding  and  Shalmery  Culpepper  and  AJton^ 
Cottrell  and  Hampfon^  Smith  and  Guyon  (a), 
are  fuppofed  to  ftirnifii  decifive  authority,  that 
**  if  a  perfon  devifes  lands  to  trujtees  to  fell  for 
**  payment  of  his  debts  or  legacies  (and  the  fame 
"  principle,  if  it  exifts,  applies  equally  to  the 
"  cafe  of  a  conveyance  on  fimilar  trufb)  if  the 
*^  debts  are  fpeeified  or  fch^duled^  the  pur-. 
"  chafer  or  mojtgdg^e  is  bound  to  fee  to  the 
**  application  of  the  monies;  and  the  ground 
♦'  of  this  conclufion  is,**  faid  to  be,  "  that  his 
"  /pacifying  them  is  zxi  ^evidence  of  his  inten- 
♦*  tion  th^t  the  purchafer  (hall  be  obliged  to 

(«)  Vid.  Mr,  Butlcrt  note  on  Co.  Litt.  296.  t,  y^c.n 
{a)  Sufra^ 
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**  fee  to  the  application,  and  that  his  non- 
**  Jpecifymg  them  is  an  evidence  of  the  con- 
•*  trary.  For,'*  it  is  faid,  "  this  diftindtion  is 
"  not  to  be  confidered  as  taking  its  rife  from  a7ii/ 
"  fundamental  principle  of  equity  or  jtiftice^ 
**  that  when  the  teftator  devifes  in  one  man- 
"  ner,  the  purchafers  or  mortgagees  fliould  be 
"  anfwerable ;  and  that  if  he  devifes  in  ano- 
ther manner,  they  Ihall  not  be  anfwerable 
but  merely  as  a  rule  of  conjtruction ;  for  it 
is  clearly  in  the  teftator's  power  to  make 
the  puTchafer  or  mortgagee  either  anfwerable 
**  or  not  anfwerable.  Where  there  is  not  any 
pofitive  claufe  or  expreffion  to  denote  his 
*•  intention  one  way  or  the  other,  recourfe," 
"  it  is  faid  "  muft  be  had  to  implication^  and 
"  when  there  is  no  contrary  implication,  the 
courts  confider  the  modes  of  the  devife  in 
this  refpeft  to  amount  to  an  implication. 
As  to  legacies,  they,  from  their  nature, 
**  muft  Idc  confidered  fo  far  as  fpecified  or 
"  fcheduied  debts,  that  the  purchafer  or  mort- 
"  gagee  from  a  devifee  of  a  real  eftate  in  truft 
**  to  fell  it  for  the  payment  of  debts  and  lega- 
cies, muft  fee  his  money  applied  in  dif- 
charge  of  them,  unlefs  there  is  an  exprefs 
claufe,  or  fufficient  implication  from  other 
f*  parts  of  the  will,  that  the  teftator  intended 

«  to 


cc 
cc 


cc 

C€ 

cc 


314      OP  "^HE  OBLIGATION  TO  SEE  TO 

> 

**  to  free  him    from  that  obligation.*'      The 
inconveniencies    of   this    doftrine    are    juftly 
lamented  by  the  author  of  the  note  to  which 
I  have  alluded,    who  feels    in  common  with 
other  practitioners,    "  that    though    in    fome 
cafes  it  may  be  of  great  fenrice  to  the  ceftui 
que  trujt^  as  it  preferves  his  property  from  the 
peculation  and  other  difafters  to  which,  if  it 
were  left  folely  to  the  direftion  of  the  truftec 
it  would  neceflarily  be  fubjeft,  yet  it  is  fre- 
quently produftive  of  more  inconvenience  than 
real  good ;  for"  (as  is  truly  obferved)  "  if  the 
cejiui  que  trujl  is  a  married  woman,  an  infant^ 
or  otherwife  incapable  of  giving  their  affent  to 
the  payment  to  a  truftee  (and  fuch  are  the 
general  inftances  in  which  this  difficulty  occurs) 
the  perfon  paying  it  cannot  be   indemnified, 
but  by  paying  it  under  the  fanftion  of  a  court 
of  equity,    this  retards,    and  often-  abfolutely 
impedes  the  progrefs  of  the  bufinefs,  involves 
the  parties  in  an  expenfive  and  intricate  litiga. 
tion,  and  puts  them  to  a  very  great  and  other* 
wife  ufelefs  expence/* 

But  we  have  feen  that  the  circumftance  be- 
fore fu^efted,  that  trufts  of  this  kind  cannot 
be  executed  without  a  fuit  in.  Chancery,  which 
would  be  extremely  inconvenient,  and  not  the 

form 
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form  in  which  the  objeA  of  the  truft  is  ftated, 
was  the  true  reafon  which  gavp  rife  to  the  rule, 
that  where  debts  are  charged  generally,  the 
purchafer  (hall  be  difcharged  from  feeing  to  the 
application  of  the  money  provided  for  that 
purpofe ;  (6)  and  in  the  fame  cafe  in  which 
this  caufe  of  the  rule  is  mentioned,  a  reafon  is 
fuggefted  for  the  rule  on  which  lands,  in  the 
cafe  oi  fubjifting  charges^  as  annuities^  to  which 
the  diftinftion  is  fuppofed  to  be  confined,  (hall 
be  charged  in  the  hands  of  a  purchafer  j  name- 
ly, becaufe  it  zvas  the  very  purpofe  of  making 
the  lands  a  fund  for  that  payment,  that  it 
fhouJd  be  a  conjiant  and  fubfijling  fund  ;  now 
unlefs  a  rule  has  been  eftabli(hed  in  cafes  of  debts 
fchedule-or  legacies,  different  fromithat  which 
exifts  in  cafes  of  debts  charged  generally,  the  in- 
convenience attending  fuch  rule  feems  a  fufficient 
reafon  for  rejeding  it  at  this  time  of  day,  when 
the  advantages  arifing  from  the  free  alienation 
of  property  are  found  to  outweigh  every  other 
confideration,  confiftent  with  a  reafonable  at* 
tention  to  the  fafety  of  the  perfons  interefted  ; 
gnd  it  is  with  a  view  to  the  fair  di(cu(5on  of 
this  point,  that  I  have  been  induced  to 
-ftatc  the   cafes  upon  this  fubjedk   diflin(5tly; 

\^)  Vid,  Elliot  V.  Mcrryman.    Supra.  295, 

and 
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and  if  I  fhould  be  fo  fortunate  as  to  remove 
the  difficulty,  I  truft  that  will  be  accepted  as 
a  fufficient  excufe  for  the  length  at  which  this 
fubjeft  is  inveftigated.     With  a  view  to  this 
objedt  I  {hall  firft  obferve,  that  in  no  one  of 
the  cafes  to  which  allufion  is  generally  made 
as  having  fettled  the  principle^  againft  which 
I  mean  to  contend,  did  that  point  come  before 
the  court.     The  cafes  of  Elliot  v.  Merryman, 
and  Smith  v.  Guyon,  were  thofe  of  a  fimple 
charge  for  the  payment  of  debts.     The  only 
queftion  in  the  cafe  of  Spalding  and  Shalmer 
arofe  between  the  heir  and  the  purchafer,  and 
the  decifion  was  merely  that  where  lands  are 
devifed,  to  be  fold  to  pay  the  debts  in  a  fche- 
dule,    the  purchafer  (hall  not  be  prejudiced, 
though  more  be  fold  than  is  required.     The 
fame  point  and  between  the  fame  parties  was 
difcufled  and  decided  in  the  cafe  of  Culpepper 
and  JJlon.     The  cafe  of  Cotterell  v.  Hampfoji^ 
turned   upon   the  conftruftion  of   an    aft  of 
Parliament,  in  which  the  legislature  infringed 
upon  a    fettled  property,   in    which  cafe  the 
power  could  not  be  extended  in  conftruAion 
beyond   the  precife   words   of  the  legiflature- 
2ione  oli  thefe  cafes  therefore  called  for,    or 
involved  the  eftablifliment  of  the  rule,  "  that, 
if  a  perfon  devifes  lands  to  truftees  to  be  fold 

by 
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by  them  for  the  payment  of  his  debts,  and 
fpecifies  or  fchedules  them,  or  of  legacies,  the 
purchafer  (hall  be  bound  to  fee  to  the  application 
of  his  money/*  And  the  only  inftances  among 
thefe  cafes,  in  which  the  court  were  called  upon 
to  decide  between  creditors  and  purchafers, 
are  cafes  of  mere  charges  (c),  in  which  n& 
trujtees  were  exprefsly  appointed.  And  in  the 
firit  of  thofe  cafes,  and  in  which  this  fuppofed 
rule  feems  to  be  firft  darted,  the  rule  is  dated 
"  as  to  a  naked  truft,"  (rf)  direfting  land 
to  be  fold,  "  which  is  clearly  dijlinguijhahle^^ 
from  a  devife  to  truftees  to  fell.  "  And  the 
Mafter  of  the  Rolls  after  Hating  it,  feems 
to  deny  the  applicability  of  the  fecond 
rule;  for,  explaining  a  pofSble  diftinftion 
to  be  taken  between  lands  appointed  to  be 
fold  for,  and  lands  only  charged  with  the  pay* 
ment  of  debts,  he  fays,  that,  in  the  former 
cafe,  the  trufts  might  be  faid  to  be  performed 
as  foon  as  the  lands  were  fold,  but  that  the 
truft  was  not  performed  in  the  latter  cafe  till 
thofe  debts  were  difcharged ;  and  his  Honour 
admits  the  latter  rule  as  applicable  where  lands 
are  charged  with  annuities,"  becaufe  it  is  the 
very  purpofe  of  making  the  lands  a  fund  for 

(f)  Vtd.Jufra^z^i.  Elliot  ^.  Mertyman.  Smith  v.  Goyon. 
IfOyde  v.  Baldwin. 

{d^  Vid.fufra.  295.  Elliot  <cf.  Ntenyman. 

that 
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that  payment,  that  it  (hall  be  a  conftailt  and 
fubfifting  fund,  "  but  where  lands  are  not 
burdened  with  fuch  a  fubjifiing  charge^  the 
pur  chafer y  he  fays^  ought  not  to  be  bound  to 
look  to   the  application  of  the  moiiey.     And 

THAT  HIS  HONOR  SAID,  SEEMED  TO  BE  THE 
TRUE  DISTINCTION." 

But  the  cafes  of  Culpepper  zxAAJlon ,  and  the 
anonymous  cafe  from  Salkeild  (e),  decided  in 
the  Houfe  of  Lords,  are  not  merely  open  to 
the  obfervation,  that  they  do  not  fupport  the 
rule  of  which  we  are  now  fpeaking,  but  they 
appear  to  me  to  militate  againft  it;  for  the  2d 
refolution  in  the  cafe  of  Culpepper  and  Afion^ 
confiders  the  cafe  of  a  devife  for  paytAent  of 
debts  generally y  as  being  merely  z,Jtrovger  cafe 
than  a  cafe  where  debts  are  fcheduled;  for  it 
fays,  "  ejpecially'*  where  no  fchedule  of  debts 
is  made  for  the  purchafer  to  ground  his  enquiry 
on;  which,  according  to  the  common  accep* 
tation  of  language,  imports  that  the  refolution 
was  in  an  uncommon  degree  applicable  to  the 
cafe  of  a  general  charge,  and  admits  that  it 
would  have  been  applicable  even  in  the  cafe  of 
«a  fchedule.     And  the  anonymous  cafe  in  the 
Houfe  of  Lords  is  a  legiilative  recognition  of 

{i)  Sttfra.  289,  293« 

the 
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the  principle,  "  that  the  eftate  is  debtor  for  the    , 
debts  and  legacies,  but  not  for  the  default  of 
the  truftces,  and  therefore  is  only  liable  fo  long 
as  the  debts,  &c.  (hall  or  may  be  paid.** 

From  what  has  been  obferved,  it  will  appear 
that  the  authorities  on  which  this  rule  is  fuppofed 
to  be  founded,  are  fo  loofe  and  indiredt  in  their 
application,  that  it  is  impoflible,  in  feveral  inftan- 
ces,  to  fay  to  which  kind  of  truft  they  apply,  and 
that  in  no  inftance  has  it  been  decided  as  to  a  de- 
vifetotruJleesexprefslyintruJttofelL  Andiffo, 
however  refpeftable  may  be  the  names  of  the 
judges  who  have  thrown  out  their  ideas  that  fuch 
a  rule  exifted,  any  exprefs  decifion  againft  the 
application  of  the  rule,  in  refpedt  of  a  particular 
kind  of  trujly  appears  to  be  fufficient  to  exclude  / 
that  clafs  of  trufts  from- the  generality  of  its 
application.  And  the  following  cafes  appear 
to  me  folly  in  point. 

The  firft  occurred  in  the  year  1674  //>/.  A^ 
the  plaintifTs  mother,  being  pofleffed  of  160/. 
as  guardian  to  the  plaintiff,  and  which  was  his 
proper  money,  lent  it  to  the  father  of  jB,  one 
of  the  defendants,  who  gave  a  bond  for  the 
repayment  thereof  with  intereft,  and  afterwards 

ff)  Prcfcott  V.  Edwards,  ttal.  Finch's  Rep.  £q.  137* 

by 
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by  his  will  he  appointed  his  executor  to  pay  itf 
amongft  other  debts,  within  a  year  after  his 
death,  and  this  to  be  out  of  his  perfonai  eftate, 
if  that  was  fufficient,  but  if  not,  then  to  fell 
his  real  ejlate;  and  in  default  of  payment^ 
then  the  faid  teftator  B  devifed  both  his  real 
and  perfonai  eftate  to  certain  truftees  in  the 
will  named,  to  the  ufe  of  the  fsud  A.  and  to 
his  other  daughters,  to  pay  the  faid  1 60/.  The 
eftate  was  conveyed  and  transferred  from  one 
to  another,  till  at  laft  it  was  fold  to  the  defen« 
dant  Ej  s^ainft  whom  a  bill  was  brought  to 
recover  this  debt..  On  the  part  of  E  it  was 
infifted  that  he  had  no  notice  of  the  plaintifTs 
demand,  and  therefore  that  the  plaintiff  ought 
not  to  be  fatisfied  out  of  the  real  ejlate^  but 
out  of  the  perfonai  eftate,  which  came  to  the 
hands  of  the  executor  of  B  the  teftator,  who 
had  fufficient  aflets  to  fatisfy  the  fame;  and 
that  E  had  paid  a  full  confideration  for  the  pur- 
chafe  of  the  real  eftate;  and  that  if  the  perfo- 
nai eftate  fhould  not  be  fufficient,  then  the  pur- 
chafe  money  which  was  paid  to  the  teft^tpr's 
fons,  and  fome  other  lands  which  came  to-  one 
of  them,  by  the  death  of  his  father,  ought  to 
be  applied  to  fatisfy  the  faid  debt  in  eafe  of  the 
lands  purchafed  by  the  defendants.     This  was 

decreed  accordingly. 

The 
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The  next  cafe  occurred  in  the  year  1682  (g)^ 
which  was  about  the  period  at  which  the  cafe  of 
Culpepper  j3Lnd  Afian  was  under  difcuflion.     A 
haying  mortgaged  his  lands,  devifed  them  to  B 
in  tiiift^  in  *  the  firft  place,  to  pay  off  and  dif- 
chai^e  the  mortgages  on  the  fame;  and  in  the 
next  place,  for  payment  of  feveral. legacies,  and    S^  n^ 
particularly  a  l^acy  of  2000/.  to  C,  the  re- 
mainder in  fee  to  <^  and  made  %  his  executor. 
t^  proved  the  will,  and  paid  feveral  debts  owing ; 
^y  the  teflator  that  were  not  mortgage  debts ; 
and  to  raife  money  for  that  purpofe,  tnade  fe- 
.Veral  new  mortgages  of  the  lands  in  queftioft. 
It  was  infifled,  oh  a  bill  in  Chancery  filed  to 
recover  Ci  legacy,  that  after  the  mortgages 
made  by  the  teftator  were  difcharged,  the  land 
then  (hould  Hand  charged  with  that  legacy, 
and  that  then  C  ought  to  be  let  into  an  im- 
mediate fatisfadtioh  thereof,  and  ought  not  to 
be  poftponed  by  the  new  mortgages  made  by  n. 
But  it  was  infifted  by  ;the  counfel  for  the  rnort^^ 
gagee^  that  C  (;ould  not  be  admitted  to  redeem 
part,  without  redeeming  the  whole,  and  that 
the  lands  ftood  charged  a&  well  with  the  mort  • 
gages  made  by  jB,  as  With  thofe  made  by  the 
teftator.    And  in  this  caie  B  was  not  only  a 
truftec  for  the  payment  of  debts,  but  alfo  exe-^ 

« 

(t)  Brent  V.  Beft,  t  Veriu  ^« 

y  cutQf 
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tutor  to  the  devifee,  and  fo  the  lands  in  fai» 
hands  became  legal  ajits  (A),  and  charged  witb 
all  the  debts  of  the  teftator,  and  by  confequence 
with  the  new  mortgages  made  by  By  the  money 
having  been  raifed  and  applied  for  pajrment  of 
the  debts  of  the  teftator.  But  it  was  replied^ 
that  it  was  fo  where  a  general  traft  is  ratied  for 
the  payment  of  debts;  but  in  this  cafe  B  was  & 
Jpecial  truftee^  direded  by  the  will  to  pay  c^ 
the  mortgages  and  then  the  legacies^  and  that 
no  prffoijion  was  made  for  other  debts.  Sedl 
non  allocatur. 

The  cafes  laft-mentioned  i^pear  to  me  to 
have  involved  a  decifion  of  the  quefldon  in  dif- 
cuiSon;  but  it  came  purely  and  dire&ly  before- 
the  court  in  that  which  follows. 

A  made  his  will  (f),.  and  thereby  direAed  that 
all  his  perfonal  eflate  (ezcq>t  as  thereii>  excepted) 
fliould  be  applied^  as  &f  as  the  fame  would 
extend,  in  payment  of  debts,  legacies,  and 
funeral  expences,  and  of  all  annuities  by  him 

(b)  Quere— for  no  cafe  where  aflets  legaU  excq>lr 
where  executor  takes  qua  execiic«r.  Ber  Lord  Camda^  in* 
the  cafe  of  Silk  v.  Priinei.  »Beo^  Hep.  Chan.  13  8.  ia 
note. 

(1)  Cathbert,  a  al.  v.  Baker,  Mh  Xal]f«   1790^  Reg. 

grantecfe 
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granted ;  and  if  fuch  perfonal  eftate  ftiould  not 
be  fufficient  for  thofe  ptirpofes,  then  it  was  his 
further  will  and  defire,  and  he  did  direftj  that 
the  deficiency,  whatever  it  might  be^  (hould  be 
paid  and  made  good  out  of  his  real  eftate  (except 
apart  therein  mentioned,  which  he  did  not  intend 
to  make  fubjeft  thereto)  and  which  real  eftates  he 
chai^d  with  the  payment  of  fuch  deficiency, 
to  whofe  hands  foever  the  fame  came.  And,y& 
Aibjefb  and  exempt,  he  gave,  devifed,  &c^  all 
his  n&al  and  perfbnal  eftate  in  the  following 
manner :  certain  parts  of  his  eftate  to  his  wife 
in  fee,  and  as  to  the  manors,  mefluages,  &c« 
not  given  to  his  wife  in  fee,  he  devifed  them 
to  his  wife  for  life,  and,  after  her  deceafe,  he 
gave  the  fame  to  truftees  in  truft  to  fell,  and 
to  divide  and  diftribute  the  mon^y  which  iliould 
ariie  by  fuch  fale,  between  and  amongft  fuch 
chiM  and  children  of  A.  B.  on  the  body  of  his 
then  wife  begotten,  andjitch  children  of  C.  2). 
as  (hould  be  living  when  the  devife  to  the  truf- 
tees ihould  take  tfk&y  equally  fh&re  and  (hare 
alike,  to'takep^r  capita  and  not  per  Jlirpes; 
if  but  one  fuch  child,  the  eftate  to  be  transferred 
to  him,  and  not  to  be  fold.  The  wife  died. 
One  truftee  died  in  her  life-time.  .The  furviv- 
ing  truftee  fold  the  eftate  by  audion.  The  per- 
fonal  eftate  was  fufficient^to  dtfcharge  the  debts. 

Ya  The 


3^4         ^^  THE  OBLIGATION  TO  SSE  Td 

The  claimants  under  the  dcvife  to  childrcri,' 
were  feven  children  of  A  Bj  and  fix  children  of 
C  Dy  who  were  intitled  to  the  purchafe  money 
in  equal  (hares.  One  of  the  children  of  C  D 
was  in  the  EaJl'IndieSj  and  two  were  infants. 
The  purchafer  refufed  to  complete  his  purchafe, 
objefting  thereto  on  the  ground  that  there  being 
no  provifo  in  the  will  to  exonerate  the  purcha-^ 
fer  from  feeing  to  the  application  of  the  money  ^ 
the  purchafer  was  bound  to  know "  or  find  out 
what  children  of  the  perfons,  in  that  behalf 
named,  were  living  at  the  teflator's  wife's  deaths 
for  that  fuch  children  ought  individually  to 
execute  the  conveyance,  and  give  releafes  for 
their  refpeftive  claims;  and  that  one  being  in  I 

the  Eafi'Indies^  and  two  being  infants,  could  j 

not  join  in  fucb  conveyance.  But  the  decree 
was,  that  the  contraft  fhould  be  carriea  into  . 

e^tecution;  that  the  infants  (hare$  of  the  pur*  I 

chafe-money  (hould  be  paid  to  the  accountant* 
general ;  and  that  the  remainder  of  the  pur- 
chafe-money  ^/(?t/W  be  paid  to  the  truftee.  The 
decree  proceeded  to  dircft,  that  all  proper  par- 
ties fhould  join  in  the  conveyances. 

This  decifion,  though  not  final,  as  it  flHl 
left  room-  for  an  application  to  the  court  to 
determine  who  m'ght  be  proper  parties  to  the 

con- 
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conveyance,  appears  to  me  to  be  conchijive  on 
the  queftion,  whether  the  perfons  beneficially 
entitled  are  neceffary  parties?  becaiife  there  can 
be  no  ground  to  confider  thofe  perfons  as  necef- 
fary  parties,  unlefs  it  be  to  difcharge  the  pur-  v 
chafer;  but  there  feems  to  me  to  be  no  power 
in  the  court  to  compel  a  perfon  beneficially 
interefted  in  money  to  arife  by  fale  of  land  to 
difcharge  that  land,  unlefs  it  be  upon  paying  or 
Jecuring  the  'money  to  him.  But  the  court,  by 
direfting  the  payment  to  the  truftee,  has  done 
that  which  renders  a  direction  to  pay  to  the  cejiui 
^ue  trufi  impoflible. 

And  it  was  faid,  in  the  cafe  of  Creue  v. 
JDicken  (A:),  that  in  a  cafe  at  the  Rolls,  though 
it  was  not  decided.  Lord  Kenyon^  then  Mailer 
of  ^he  Rolls,  inclined  ftrongly  to  the  opinion, 
that  truftees  having  the  power  to  fell,  muft 
have  the  power  incident  to  the  character,  viz. 
the  power  to  ^ive  an  «fFe<5tual  difcharge. 

Indeed,  the  reafon  of  the  thing  is  fo  com- 
pletely with  the  decifions  and  opinions  I  have 
laft  ftated,  that  it  feems  rather  matter  of  fur- 
prize,  that,  on  a  queftion  which  fo  often  occurs, 
and  which  when  it  does  occur,  is  generally  at- 

iJC)  Infra.  332.    4  Ve2,  Jon.  99^ 

y  3  tcndcii 
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tended  with  fo  much  inconvenience, .  no  ao* 
curate  mvefligation  of  the  authorities  (hould 
have  been  made  to  afcertain  the  foundation 
of  the  fuppofed  rule,  which,  on  the  firft 
blufli,  militates  fo  totally  againft  the  very  na- 
ture and  diredtions  of  the  trull  conftituted. 
The  creator  of  fuch  a  truft,  haying  in  himfelf 
an  abfolute  ownerftiip,  gives  his  lands  to  cer^ 
tain  pcrfons  in  truft  to  fell,  and  to  pay  and 
apply  the  money,  or  certain  parts  of  the  money 
arifing  by  fuch  fale,  in  a  given  way.  On  what 
reafonabl?  pretence  (hall  the  Court  of  Chancery 
tJtke  the.  adminiftration  of  this  truft  out  of  the 
l^ands  of  the  truftee  ?  Is  there  any  fundamental 
principle  of  law  or  juftice,  on  which  fuch  pro- 
ceeding can  be  fupported  ?  The  note,  to  which 
allufion  has  been  made,  as  one  ground,  reforts 
in  defence  of  the  rule,  to  the  nature  of  trufts, 
and  an  obfervation  (/)  of  Lord  Mansfield's^ 
in  Burge/s  and  Wheate^  is  ftated,  "  that  the 
cejlui  que  trujt  is  aftually  and  abfolutely 
feifcd  oif  the  freehold,  in  the  confideration  of  a 
Court  of  Equity ;  that  the  truft  i^  the  land  in 
that  court,  and  that  the  declaration  of  the 
truft  is  the  difpofition  of  the  land.  But  Lord 
Mansjield  was  obferving,  upon  a  cafe  in  which 

•  •         •         I 

the  intire  legal  eftate  of  the  land  was  in  one 

(i)  Vid.  Mr.  Butler's  Note.    Co.  Litt.  290,  b. 

perion. 
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f>erron9  and  the  intife  trufl,  or  equitable 
cftate  in  another^  and  not  on  a  cafe  where  the 
truftees  had  m  duty  to  difcharge,  and  dijlinct 
trnfts  to  adminifter.  The  lituation  of  fuch 
truftees  is  well  defcribed  io  the  Chief  Juftice*s 
argument  in  the  cafe  of  Roper  and  Radclijfe^ 
9  Mod.  185.  His  Lord  (hip  fays,  ^'Confiderthe 
**  intereji  and  power  of  the  truftees  (wi) ;  they, 
**  amongft  them,  have  the  whole  truft  of  the 
**  landsy  which  .iV  a  power  pver  the  eftate  there- 
**  in ;  and  thofe  who  are  entitled  to  have  par- 
**  ticular  fums  raifed,  hace  particular  trufts 
**  carved  out  of  the  inheritance^  in  nature  of 
^*  chattel  intere/lsi  for  hp  that  has  500/.  ap- 
**  pointed  to  be  raifed  out  of  100/.  a  year,  has 
^*  an  intercft  (in  the  l^id)  of  like  nature,  and 
^*  much  of  the  fame  continuance,  as  if  he  had 
**  a  truft  (therein)  for  five  years.  If  the  truftees 
**  make  not  the  mofi  of  the  lat^dsy  oxfuffer  not 
**  him  to  do  it,  they  break  their  trvjty  a  truft 
**  to  fell  being  in  the  nature  of  a  power  to  fell* 
^*  and  till  fale^  the  cejlui  que  trufPs  right  to 
**  the  profits  is  the  fami  as  if  i»o  fuch  power. 
**  By  fale  his  intereji  in  the  land  is  goi^e^  and 
^  he  nozo  has  a  truj  in  the  money 9  and  is  paid 
*^  fo  much  the  fooner.'*     But  admitting  that 

fmj  They  were  truftees  fpr  the  fale  of  an  eftate  for  the 
payiQent  of  legaciei •  ^ 

y4  the 
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the  cefiuis  que  trujt  have  an  intereft  in  thqf 
lands,  co-extenfive  with  their  intereft  io  the 
money  to  arife  by  falc,  that  intereft  extends 
equally  to  the  rents  and  profits,  as  it  does  to  the 
lands  y  but  yet  I  never  heard  it  doubted,  but 
that  truftees,  to  whom  lands  were  conveyed  or 
devifed  for  fale,  and  to  pay  and  apply  the  pur- 
chafe  money  between  certain  perfons,  might 
difcharge  the  tenants  on  payment  of  the  rents, 
or  the  purchafers  of  the  produce  on  payment  of 
the  price  for  which  it  is  fold.  The  truJt gives  a 
right  to  an  account  and  ben^t  of  rents  andpro^ 
Jits  till/ale^  but  none  can  give  a  difcharge  for 
them  but  the  truftees.  What  effential  diffe- 
rence is  there  between  rent  and  purchafe-money 
on  fale  as  to  the  prcfent  pmnt.  "  A  rent  is  the 
price  for  which  the  profits  of  the  land  are  fold 
for  one  year,  and  a  forehand  rent  is  properly  the 
taking  up  the  profits  of  land  by  anticipation  f 
and  on  a  fale,  all  the  profits  of  all  future  years 
are  fold,  and  the  party  receives  the  price,  whicl\ 
is  receiving  the  profits  by  anticipation ;  and  no 
diftinftion  is  between  forehand  rent  and  after 
renti  they  are  both  the  profits  of  the  lane}. 
Profits  taken  yearly,  come  in  all  of  a  lump  on 
fale  i  and  the  right  to  the  one  or  the  other,  is  a 
right  to  the  profits  out  of  the  land."  If  a 
tfuft  were  created^  and  t)ie  truftees  confine4 

to 
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to  pay  and  apply  money  to  be  taken  out  of  the 
annual  rents  and  profits,  no  man  could  doubt 
but  that  the  truftces  could  give  receipts  for  the 
rents  and  profits ;  upon  what  principle  (hall  the 
taking  the  rents  and  profits  by  anticipation, 
alter  the  capacity  of  the  truftees.  The  fame 
annotator  farther  confiders  the  rule  as  a  rule  of 
conftru6tion,  affirming,  that  the  fpecification  of 
debts  is  evidence,  from  which  an  intention  is  to 
be  implied,  that  the  purchafer  (hall  fee  to  the 
application  of  the  money.  But  fufely  fuch  a 
conclufion  is  'not  warrantable  upon  any  acr 
knowledged  principle  of  conftruftion;  clear 
cxpreflion  may  controul  implication,  but  im- 
plication cannot  controul  clear  expreflion..  The 
author  of  the  truft  direfts  the  truftees  to  fell, 
and  to  pay  and  apply  the  purchafe  money  to 
Ijpecific  purpofes,  which  necefTarily  involves  the 
capac^ity  of  receiving.  It  feems  a  folecifm  to 
fay,  that  afcertaining  the  precife  objefts  to 
whom  the  truftee  is  exprefsly  direfted  to  pay 
money,  (hall  furni(h  an  implication  that  the 
truftee  is  not  to  receive  that  money  to  pay  an4 
apply  it. 

The  conclufion,  therefore,  afforded,  from  the 
confideration  of  the  cafes  generally  cited  \x\ 
fupport  of  the  rule,  and  from  the  caib  of  Pref^ 

cott 
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€ott  and  Edwards^  Befi  and  BrunU  and  Cuth^- 
bert  and  Baker  (»),  with  the  fair  reafoning  that 
prefents  itfelf  on  the  fubjeft,  feems  to  be,  that 
the  general  dicta  to  be  found  in  the  books,  as 
to  the  neceflity  of  a  purchafer  feeing  to  the 
application  of  his  money,  where  the  debt  or 
fum  to  be  paid  is  fpecified  or  fcheduled,  are 
applicable  only  to  cafes  where  there  are  no 
.  truftecs  cxprefsly  nained  and  authorifed  to  fell 
/  and  apply  the  purchafe  money ;  and  that  where 
a  devife  or  conveyance  is  made  to  truftees  ia 
truft  to  fell  or  difpofe,  and  to  pay  and  apply 
ihe  money  raifed  in  the  difcharge  of  debts  in  a 
^  fchedule,  or  of  legacies,  or  for  any  other  Ipe* 
*cific  purpofe,  the  purchafer  or  mortgs^ee  is 
not  bound  to  fee  to  the  application  of  the  mo- 
ney ;  or  in  other  terms,  that  wherever  the  au- 
thor  of  a  trufl  has  appointed  a  hand  to  receive 
the  money,  that  hand  is  capable  of  giving  an 
cfFcftual  difcliarge  for  the  money  received. 

f^C  Mi  ^^*  where  money  is  raifed  by  virtue  of  a 

H^tt^'  A  A      power  or  truft,  and  confined  to  a  fum  fufficient 
?/.  o/'^"^      to  pay  debts  or  the  like,  in  cafe  of  the  de- 
ficiency of  another  fund ;   it  feems  that  the 
purchafer    or    mortgagee    muft    fee    to    the 

(nj  Sufra.  319—324. 

neceflity* 
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6cceflity  of  railing  it,  for  the  power  or  truft  de- 

r 

pends  on  the  infufficiency  of  the  other  fund, 
and  the  nece0}ty  of  a  fale  or  mortgage  to  Tup- 
ply  that^  as  coafihed  to  the  litnits  or  extent  of 
luch  infufficieocy ;  and  there  feems  to  be  no 
piode  of  afcertaining  the  amount  of  the  debts, 
and  of  thp  other  furjid,  and  the  infufficiency  o^ 
the  latter  to  ai^fwer  them  with  fufficient  ac- 
curacy, without  the  interpofition  of  a  Court  of 
Chancery,  and  a  dpcrce  for  a  fale  or  mortgage 
to  fupply  fuch  deficiency :  and  though  there  be 
in  fi^ch  cafes  (q)  a  claufe  in  the  inftrument,  ere- 
?,ting  the  truft  for  fale,  &c.  which  m^kes  the 
receipt  of  the  truftee  an  indemnification  to  the 
purchafer,  it  will  not  avail  the  purchai^r  in 
cafes  of  this  kind^  for  that  only  operates  in 
cafe  of  the  tru(]tees  finding  it  ntctjfary  to  fell ; 
that  is,  of  the  prior  fund  proving  d^ficiejit  to 
anfwer  the  debts,  &c.  to  the  amount  of  the 
lands  fold.  Jn  Ihort^  in  fuch  cafes,  the  power 
of  fale  being  confined  to  (b  much  as  (hall  be 
fufficient  to  make  up  the  deficiency  of  another 
jfund  firft  appropriated,  the  perfons  entitled  to 
the  fund  laft  appropriated,  will  have  a  right  to 
call  upon  the  purchafer  to  prove  fuch  de* 
ficiency   and   its  quantum,    which   of  courfe 

(0)  Vid.  Culpepper  v.  Afton>  fufra,  E87.    Et  Dyke  'v. 
Aicks,  Cro.  Car.  335.  S.  C.  Sir  Win.  Jones,  327. 

involves 
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involves  an  account  of  its  supplication ;  and  ad-< 
mitting  the  deficiency  to  exift,  and  that  the 
purchafer  can  (hew  it,  he  will,  by  the  claufe 
rcfpedting  the  receipt,  be  fafe  in  regard  of  fee- 
ing his  purchafe  money  on  fuch  fale,  &c.  ap- 
plied according  to  the  truft ;  and  that  is  all  the 
ufe  of  fuch  claufes,  as  I  conceive,  in  cafes  o( 
the  nature  of  thofe  l^&,  mentioned* 

Where  ^ifpecial  authority  is  given  to  par* 
ticular  perfons  to  give  efFedual  receipts,  thofe 
pcrfons  cannot  transfer  that  authority  even  from 
the  one  to  the  others  of  them ;  but  it  feems, 
that  by  any  of  them  renouncing  fuch  truft,  it 
will  remain  in  the  continuing  truftees  or  truilee| 
and  may  be  exerdfed  by  them  or  him  only. 

Thus  where  eftates  were  conveyed  by  a  fet- 
tlement  made  on  the  marriage  of  S.  C.  to  A^ 
Bj  and  C  fpj,  their  heirs  and  ailigns  for  ever* 
in  truft,  that  they  and  the  furvivor  of  them, 
and  the  heirs  and  aiCgns  of  fuch  furvivor, 
ftiould,  after  the  death  of  £,  fell  the  eftates  for 
the  beft  price  that  at  the  time  of  the  fait  could 
in  the  judgment  of  the  faid  truftees  be  had,  and 
apply  the  money  arifing  by  the  fale  thereof, 
upon  the  trufts  therein  mentioned,  "  Provided^ 

f/J  Crewe  v.  Dickcn,  4  Vca.  Jun.  97. 

•and 
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Jtnd  it  was  thereby  declared  and  agreed,  and 
S  C  (the  creator  of  the  truft)  for  herfelf,  her 
heirs,  executors,  adminiftrators  and  affigns,  did 
thereby  declare,  direft,  limit  and  appoint,  that 
the  receipt  or  receipts  of  the  faid  Ay  B^  and  C, 
and  the  furvivor  of  them,  and  the  heirs  and 
affigns  of  fuch  furvivor,  of  the  purchafe  money 
to  arife  from  fuch  fale  of  the  faid  eftates,  or 
any  parts  thereof,  (hould  be  full  and  fufficient 
difcharges  for   the  fame  to  the  purchafer  or 
purchafers  thereof,  his,  her  or  their  heirs  and 
affigns  refpedively ;  and  that  fuch  purchafer  or 
purchafers  fliould  not  be  further  anfwerable  or 
accountable   for  the    application  of  fuch  his^ 
ber  or  their  purchafe  money,  nor  be  any  way 
obliged  to  fee  the  fame  applied  upon  the  trufts 
therein  contained,"  &c.     C  died,  and  A  being 
unwillbg  to  adb  in  the  trufls  after  the  death  of 
C,  by  indentures  of  leafe  and  releafe,  conveyed 
and  releafed  all  the  faid  premifes,  and  all  his 
eftate  and  intereft  therein,  to  B  and  his  heirs. 
B  afterwards  contrafted  for   a  fale  of  thefe 
eftates ;  but  the  purchafer  refufed  to  take  the 
conveyance,  unlefs  A  would  join  in  the  receipt 
of  the  purchafe  money,  which  he  declined.  And 
on  a  bill  filed  by  JB  againft  the  purcKafer,  to 
compel  a  fpecific  performance  of  the  agree* 
tMntt  the  purchafer  fubmitted  by  his  anfwer» 

that 
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thit  the  receipt  for  the  purchafe  money,  fignecf 
by  B  alone,  would  not  be  a  fufficient  difchaige 
for  the  fame,  and  that  A  ought  to  join  in  thcf 
receipt.     On  the  part  of  S  it  was  faidy  (he 
difBculty  arofe  from  A  having  conveyed  thtf 
cftate  to  B.     That  it  would  be  perfedly  clear^ 
only  that  the  inftrument  he  had  e:8[ecuted,  wa* 
not  that  fort  of  inftrument  that  htf  OQght  id 
have  executed;  for  he  did  not  execute  the 
deed  of  truft,  nor  did  he  ever  aft  in  it.     That 
in   Sir  Thomas  RumboUTs  cafe  he  refufed  to 
accept  upon    the    authority  of  Bonifant   v. 
Greerifield,  Cro.  Eliz.  80,  which  cited  Stat.  21^ 
H.  8,  c,  4.    That  nothing  vefted  in  him,  and 
that  it  was  the  fame  as  if  he  was  aftually  dead. 
That  B's  conveyance  and  receipt  would  be 
iufiicient.    J  had  releafed  all  his  intereft  to  B^ 
and  a  releafe  from  one  joint- tenant  to  another 
would  releafe  all  the  eftate  he  ever  had.     Un-i 
doubtedly  it  all  pafled  at  law  -,  and  in  the  fame 
manner  the  whole  equitable  eftate  was  by  the 
releafe  vefted  in  the  other,  to  whom  the  releafe 
was  made.  ^  On  the  part  of  the  purchafer,  it 
was  contended  that  this  was  different  from  the^ 
ordinary  cafe,  where  the  power  to  difchaige 
the  purchafer  by  the  receipt  of  the  truftees  was 
given.    The  manner  in  which  the  truft  was 
created  by  this  fettlement,  was  by  making  them 

firft 
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firft  joint-tenants  by  exprefs  conveyance :  But 
^  the  mode  in  which  they  wefe  to  excrcifc  the 
pf6wer  .of  fale,  and  to  give  the  receipt,  was  not 
by  making  a  truft  to  them,  their  heirs  and 
alfigns ;  but  the  parties  havit^  repofed  their 
confidence  in  the  judgment  of  thefe  three 
truftees,  directed  that  they,  the  faid  Jy  By  and 
C,  and  the^mwr  of  them,  and  the  heirs  and 
affigns  of  fuch  furvivor,  ftiould  fell  for  the  belt 
price  that  could,  in  the  judgment  of  the  faid 
truflees,  be  had  :  Then  followed  the  direAions: 
as  to  the  application  of  the  purchafe  money : — 
•*  And  that  the  receipt  or  receipts  of  the  fiud 
A9  By  and  C,  and  the  furvivor  of  them,  and 
the  heirs  and  ailigns  of  fuch  furvivor,.  (Kould 
.  be  a  fufficient  difcharge  for  the  purchafer. 
That  a  conveyance  by  them  to  three  other 
truftees  would  veft  the  eilate  in  them ;  but  it 
was  very  difficult  upon  the  expreffion-of  thia 
*  deed,  that  the  judgment  of  the(e  perfons  Ihould 
be  exefcifed,  and  the  receipt  of  thefe  perfons 
ihould  be  a  difcharge,  to  fay  that  the  'judgment 
or  receipt  of  the  others  was  meant.  Suppofe  B 
had  died,  and  the  eflate  had  defcended  upon 
bis  heir,  Ay  dill  living;  it  was  impoffibleto  fay 
the  heir  of  A  was  the  heir,  whofe  judgment 
was  to  be  exercifed,  and  whofe  receipt  was  to 
be  given.  Therefore,  unlefs  fome  bill  was 
r*  z  filed 
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fikd  by  ib:^  wh^  tstc  t?  bare  the  pmchi^ 
iDGseT,  or  J  ox:Ii  be  brogtg^  before  th^ 
Court  to  ic^io*  k  vas  dx  podsTok  to  ftf,  the 
poichaiier  inis  crt  bcur^i  to  lee  to  the  applica- 
tion of  the  moDcj.  The  punJiaicr  therefore 
could  not  be  compelled  to  take  the  eftate  upoa 
the  receipt  of  one  truflec  onlj.  Eiper  Loid 
Ijn/ghharongh^  CbanoeIl<M' :  I  do  not  fed  hoir 
it  is  polHble  to  he!p  the  plaintiC  If  he  had 
reoouncedy  as  in  the  caie  that  has  been  put,  he 
m^t  diflent;  where  no  eftate  pafles,  the 
whole  eftate  would  have  been  in  the  pbdntiff, 
exa&ljr  as  if  the  two  other  trufiees  had  died  in 
the  life  of  the  teftator  (fetlor)  he  would  have 
been  the  only  perfbn.  But  according  to  the 
way  they  have  managed  it»  he  has  accepted  the 
truft,  and  conveyed  away  the  eftate.  That 
part  of  the  truft,  that  coniifts  in  the  application 
of  the  money,  he  could  not  convey  away.  The 
hazard  probably  is  not  great;  but  I  do  not 
know  how  to  make  the  purchafer  run  the 
hazard.  Taking  the  title  with  knowledge  of 
the  truft,  he  would  be  bound  to  fee  to  the  ap« 
plication  of  the  money.  I  do  not  feel  that 
I  can  make  the  purchafer  pafs  over  this  ob** 
jeftion. 


tM^l 
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Otr   TfiB    EQUITt    OF^  REDSMPT10I7; 


An  Equity  of  Redemption  is  defined  by  Sit 
Matthew  Hale  to  be  ^*  an  equitable  right  fa/i 
inherent  in  the  land^  binding  all  perfons  in  the 
poji  (that  is,  coming  in  paramount  to^  and  not 
under  the  title  of  the  mortgagee)  or  otherwife ;" 
and  he  fay^  that,  in  that  refpeft  it  differs  from 
the  truft,  which  is  collateral  to  the  land,  and 
created  by  contract  of  the  party,  who  may  pro** 
vide  for  the  execution  of  it;  and,  therefore^ 
one  who  comes  in  in  the  pojt^  and  by  a  title 
paramount,  as  tenant  by  the  (furtefy,  of  lord  by 
cfcheat^  of  the  mortgaged  ejate,  (ball  be  liabli 

{aj  Hard.  469.    i  Sir  W.  iMackft.  Rep^  145^ 
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to  it.  In.  this,  Lord  Hak  is  not  fingular; 
Lord  Nottingham  (M.  S.)  fays,  an  equity  of 
redemption  charges  the  land5  and  is  not  a  truft. 

So  Lord  Hardwicke  thought,  that,  in  the 
eye  of  a  Court  of  Equity;  the  equity  of  re- 
demption was  the  fee  fimple  of  the  land  (bj.     ^ 

An  equity  of  redemption  will  defcend,  may 
be  granted,  devifed,  entailed,  and  that  equi- 
table entail  may  be  barred  by  a  common  re- 
covery (c)* 

An  equity  of  redemption  of  a  mortgage  con- 
tinues prima  Jacie  open  until  aftual  fore- 
dofure  (d) ;  for,  as  to  length  of  time,  the  mort- 
gagor is  entitled  to  be  heard,  and  may  fet  up 
many  defences  to  excufe  from  lapfe  of  time. 

And  the  common  law  will  take  notice,  that 
the  mortgagor  has  an  equity  to  be  relieved 
in  chancery  (e)^  and  without  doubt,  a  releafe 
of  an  equity  of  redemption  is  a  very  good  con- 

(h)  1  Sir  W.  Blackft.  Rep.  145. 

(c)  Hard.  469. 

(d)  Ridgman's  Rep.  200.  Vid.  infra. 

(e)  Thorpe  v.  TWpc,  i  L.  Raym.  663.    *  V^^^'  ^^^ 
Cro.  Eliz.  768.     iBulft.41. 

fideration 


fideration  t6  maintain  an  aflumpiit ;  for  i  court 
of  law  will  take  notice  of  a  fuit  in  chancery  i 
and  an  aiTumpfiti  in  confideration  of  defifting 
from  exhibiting  a  bill  in  chancery,  was  held  to 
be  on  a  good  confideration. 

But  it  feems  that  ah  equity  of  redemption  is 
not  extendable  within  the  flat,  of  29  Car.  2* 
Sec.  10. 

This  was  adjudged  on  an  equity  of  redenip- 
tion  of  a  term  for  years  in  the  cafe  of  Lyjief 
V.  Dolland  (f).  There^  two  perfons,  joint-* 
tenants  of  leafehold  premifes,  joined  in  the 
mortgage  of  them,  and  alfo  in  a  bond  to'  the 
mortgagee  by  way  of  collateral  fecurity.  The 
mortgagee  filed  a  bill  of  foreclofure,  and  pend^ 
ing  that}  a,nd  while  he  was  in  poiTefsion  by 
ejectment  brought  upon  his  mortgage,  he  fued . 
upon  the  bond,  and  took  the  mortgaged  pre* 
mifes  in  execution,  and  they  Were  fold  by  thef 
Iherifr  to  a  truflee  for  the  mortgagee  \  biit  it 
was  not  fuggefled  that  he  purchafed  them  un-* 
fairly.  Et  per  Lord  Chancellor  :  If  the  faft  is| 
that  the  obligee,  having  a  pledge*  in  his  hands« 
has  brought  an  adkion  againft  the  obligor,  andi 

(f)  Lyfter  v.  Dolland,  i  Vez.  Jan.  431.  3  Bro.  Repj 
Chan.  480.     Et  *uid.  infra. 

Z  %  ha» 
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has  taken  the  pledge  in  redemption,  he  takes 
only  the  equity  of  redemption  under  the  ftatute 
of  frauds;  whichy  but  for  that  ftatute^  could 
not  be  taken  in  execution.  If  he  had  got  2 
foreclofure»  and  had  afterwafds  brought  an 
aftion,  and  fold  it  for  5/.  he  would  have  opened 
his  foreclofure  again.  I  do  not  think  he  could 
have  fold  it  to  a  ftranger.  If  that  offer  was 
made,  I  would  give  it  all  weight.  What  is  to 
become  of  the  principal  cafe,  and  the  cafe  put 
in  that  way,  are  two  different  things.  But  it  is 
new  to  me  that  this  cafe  obtains  in  mortg^es. 
Under  the  flatute,  the  (heriff  may  extend  an 
equity;  but  then  the  vendee  of  the  equity  is 
in  the  fame  cafe  as  the  defendant  in  the  adiori, 
and  muft  proceed  as  cafes  in  aftion  muft,  and 
muft  make  it  good  by  the  fame  means  as  the 
defendant  muft ;  for  it  is  an  extent  of  a  thing 
in  aAion.    I  will  give  my  opinion  to-morrow« 

J* 

On  the  next  day,  his  Lordflbip  faid,  upon 
looking  into  the  ftatute,  I  do  not  think  this  b 
within  it.  The  words  are  upon  every  ftatute> 
recognizance,  or  judgment,  the  (heriff  (hall  de- 
liver in  execution  to  the  party  any  lands,  tene- 
naents,  hereditaments,  reftories,  rents,  or  tithes, 
held  in  truft  for  the  defendant,  juft  as  if  he 
had  been  aAually  feifed  or  poj/ejed  of  the 

fame. 
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fame.  Here  it  isimpoffible  he  can  be  feifed. 
Upon  reading  the  flatute,  I  thought  we  were 
all  miftaken  yefterdaj.  I  do  not  think  the 
ftatute  touches  it  at  alL  I  imagined  the 
words  were  much  iai^r»  and  that  the  words 
^**  equitable  interefts"  were  contained  in  it,  but^ 
found  myfelf  wrong.  And  his  Lordfliip  de* 
creed  that  the  plaintiffs  (hould  be  let  into  re- 
deem. 

And  in  Brown's  Report  of  this  cafe^  he  fays, 
he  was  informed  that  the  Lord  Chancellor  made 
his  decree  on  the  ground  **  that  an  equity  of 
redemption  was  not  liable  to  be  taken  in  exe- 
cution under  the  ftatute  29  Car.  2,  c.  3,  and 
defired  that  might  be  taken  notice  of  as  the 
ground  of  the  judgment.*' 

A  covenant  in  mortgage  for  further  aflurance, 
does  not  oblige  a  mortgagor  to  releafe  his  equity 
of  redemption,  but  only  to- make  fuch  further 
aflurance  of  the  land,  &c.  under  the  fame  con«- 
ditions  as  in  the  mortgage  (g). 

There  b  no  o^cafion  that  a  mortgagor  (hould 
be  in  pofleffion,  or  execute  the  deed  on  the  land, 
in  order  to  transfer  or  affign  the  equity  of  re* 

(g)  <  ^  Rayni-  36.  Comberb.  318. 

Z  3     ,^  demption. 
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demption.  No  legal  title  pafles,  nor  is  any 
right  to  the  prefent  pojejfion  transferred,  but 
merely  a  title  to  redeem -^  confequently  it  is 
a  diflindt  thing  from  the  conveyance  of  the 
legal  ejtate  in  the  lands,  where  the  grantee  is 
fuppofed  to  be  in  the  enjoyment,  and  a  right 
will  not  pafs,  if  the  pofTefsioa  or  enjoymeQt  is 
wi^hholden  ia  an  adverfb  way. 


CAP. 
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CAP.  XL 

WHO  MAT   CLAIM   THE   EQUITY   OP 

REDEMPTION* 


As  the  mortgagor  may,  at  any  reafonablc 
time,  call  upon  the  mortgagee  to  permit  him 
to  redeem,  fo  likewife  may  any  perfon  claiming 
an  intereft  under  him. 

And,  therefore,  where  a  man  made  a  volun- 
tary deed,  and  afterwards  mortgaged  the  fame 
lands,  and  the  Jirjl  deedy  on  trial  at  law,  was 
found  fraudulent  againil  the  mortgagee  (a J; 
yet,  on  a  bill  exhibited  by  the  perfon  to  whom 

{a)  Rand<ir.  Cartwright,  i  Ch.  Ca.  59.  i  Vern.  193* 
NeHbn,  loi.  E.  Ca.  Abr.  315.  i.  Barthrop  <v.  Weft^ 
Z  Rep.  Ch.  6z. 

Z.  4  the 
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the  deed  was  made  to  redeem  the  mortgi^s^ 
it  was  held,  that,  thoi^  the  firft  deed  iras 
firaodulentf  becaole  yofamtary,  as  to  the  moit^ 
gige,  yet  it  was  good  as  to  the  equity  of  ic- 
defflptioa,  and  wijuld  pais  that ;  for  a  voIoot  i 

tary  deed  would  bind  the  party  that  oaade  it, 
and  his  heirs. 

^^  ^IX^ .     //-  Affij;M»  of  a  bankrupt  may  redeem,  or  af- 
^^  ^  /^^  fien  an  equity  of  redemption  ^fr^. 

So,  likewife,  a  tenant  may  put  him(elf  in  th^ 
place  of  the  mortgagor,  and  either  redeem  him* 
felf,  or  get  a  fiiend  to  do  it  (c). 

Where  one  agreed  to  leave  his  wife  ioop/1 
}f  (he  furvived  him,  and  a  bon(l  was  given  by 
him  to  her  to  fecure  itj  ihe  was  decreed  in 
equity  to  have  the  benefit  of  the  bond,  although 
releafed  at  law  by  the  marriage,  and  let  in  to 
redeem  a  freehold  and  copyhold  eftate  mprt* 
gaged  (rf). 

And  an  affignee  of  the  equity  of  redepiptioq, 
which  has  been  deferted  for  a  time,  but  not 

(3)  iCh.  Ca,  ^u 

(r)  Dougl.  Rep.  23.  I^eech  «•  Hall,  fiifra.  187^  S04. 
(d)  AaoA  V*  Pierce,  2  Vem.  480. 
*"  '  tliat 


.-^-j 


EQITIXy    OF    REDEMPTION.  345 

that  period  which  is  a  bar  to  a  redemption, 
will,  if  there  are  circumftances  which  would 
induce  the  court  to  decree  a  redemption  in 
favour  of  the  naortgagor  or  his  reprcfentative, 
be  entitled  to  the  benefit  of  it  {c)^ 

Therefore,  Lord  Hardwicke  (f) ^  in  a  cafe, 
where  a  prowling  affignee  had  bought  an  equity 
of  redemptioHf  which  had  been  abandon6d  for 
^fteen  years,  for  a  very  inconfiderable  fum, 
imagining,  that  firom  fome  knowledge  of  the 
law,  he  might  be  able  to  unravel  a  great  num- 
ber  of  circumftances,  and,  by  vthat  means^ 
eptitle  himielf  to  a  redemption,  was  of  opi^ 
nioq  that  he  was  entitled  tp  a  decree  to  re- 
deem. 

But  though  Lord  Uardwicke  decreed  a  re*- 
d^mption  in  the  laft-mentioned  cafe,  he  did  it 
only  upon  terms,  which  were,  that  the  aiSgnee, 
\a  taking  the  account  before  the  Mafter,  Ihould 
be  confined  to  furcharge,  and  falfify  dnly,  and 
the  intereft  upon  the  mortgage  be  computed 
at  five  per  cent,  though  at  that  period  money 
bore  a  higher  rate  of  intereft. 

(#)  Vid,  imfra. 

(/)  Anonymous^  3  Atk.  314. 

I 

A  mort- 
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A  mortgage  by  a  popifti  heir  may  be  re- 
deemed by  the  next  proteftant  heir  (g). 

An  equity  of  redemption  will  follow  the 
cuftom  as  to  the  l^al  eflate  {h).  In  borough 
Englifti  lands,  if  mortgaged,  the  equity  of  re- 
demption will  defcend  to  the  youngeft  fon  to 
whom  the  lands  defcend. 

So,  in  mortgages  of  gavel-kind  (i)y  lands 
which  defcend  to  all  the  children  equally,  the 
equity  of  redemption  defcends  to  all  like- 
wife. 

Where  a  mortgage  is  made  under  a  power, 
with  a  provifo  to  be  void  on  payment  of 
the  mortgage  money,  it  feems  to  leave  the 
equity  of  redemption  in  the  fame  condition  in 
which  the  eftate  fubjeft  to  the  mortgage  was 
previous  thereto;  that  is,  under  the  like  cir- 
cumftances,  fo  as  that  the  equity  erf  redemp- 
tion will  correfpond  with  the  title  bcfwe  the 
mortgage. 

(g)  Jones  0/.  Meredith  €t  «/.  Banb.  34;$.  Comyni  Rep. 

661. 

(b)    2  VCZ.  ^04. 

(i)  Ibid. 

And 
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And  it  may  be  devifed  {k).  Thus,  where 
one,  feifed  in  fee  (imple,  mortgaged  his  lands, 
with  a  provifo  for  repayment  by  him,  his  heirs, 
or  afiigns,  and  then  devifed  the  fame  premifes, 
the  coort  decreed,  on  a  bill  by  the  devifee  to 
redeem,  that  the  equity  (^redemption  belonged 
to  him  and  not  to  the  heir. 

It  was  {aid  in  the  cafe  of  Turner  and 
Gwinn  (l)y  that  a  tenant  in  tail  of  an  equity 
pf  redemption,  may  devife  it  for  the  payment 
of  debts. 

But  this  it  is  apprehended  is  not  law  now(m)* 
At  the  time  when  the  laft  cafe  occurred,  it 
was  held  that  the  intail  of  a  truft  was  not 
within  the  ftatute  de  donisj  and  that  a  fine  pr 
recovery  was  not  neceffary  to  bar  it,  but  that 
it  was  alienable  by  any  other  conveyance ;  but 
it  hath  fince  been  decided  that  the  fame  forms 
are  neceflary  to  bar  the  intail  of  a  truft  as  c^  a 
l^al  eftate, 

(i)  Philips  V.  Hele.    i  Ch.  Rtp.  190.  it  ovV.  2.  Barr. 
978. 

(I)  Tomer  ^.  Gwinny  i  Vern.  41.  99. 

(«)  yid.  Bowater  v.  EUy,  2  Vern.  344.    i  P.  WxW.  9, 
ftobinfon  <^»  Gaming^  Ca.  Temp.  Talbot  16/^ 

u 
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It  is  faid,  that  if  a  mortgagor,  before  the  con- 
dition broken,  de^ife  it,  the  devife  will  be  void ; 
for  a  condition  is  not  devifable  {71).  But  the 
cafe3  of  Moor  et  al.  v.  Hawkins  {o\  and  Roe  v. 
Jones  (p)y  which  feem  to  have,  on  folid  grounds^ 
eftabliOied  the  power  of  teftamentary  difpofition 
of  poffibilities  accompanied  with  an  intereft, 
and  c^  fuch  as  would  be  deicendible  to  the  heir 
of  the  objedt  of  them,  dying  before  the  con- 
tingent ^vent  on  which  the  veiling  or  acquifi- 
tion  of  the  eflate  depends,  appear  to  be  equally 
applicable  in  principle  to  the  cafe  of  a  con- 
dition upon  a  mortgage* 

Every  devifee  of  a  mortgaged  eftate  (^\  that 
brings  a  bill  to  redeem,  need  not  make  the 
heir  at  law  party ;  if  the  devifee  claims  to  have 
the  will  eilabliihed,  it  is  neceflarjr :  if  only  a 
title  under  the  will,  it  is  not. 

A  judgment  creditor  may  redeem  againfl  a 
mortgagee  of  a  leafehold  eflate  (r),  who  is 
likewife  a  bond  creditor ;  but,  before  th^  bill 

(o)  2  Clum.  Ca.  8t 
(9)  Cited  Blac^f.  &ep,  Ck.  33^  4.  ^ 
(p)  Ibid.  30. 
(f)  2  Vez.  431. 

(r)  Shirley  v.  Watts,  3  Atk.  Rep.  200,   Angel  v.  Dra- 
per, I  Vcm.  399.   Et  wd,  infra, 

is 
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is  brought  to  redeem^  a  writ  of  execution  mufl 
be  fued  out  s  for  until  that  be  done,  tHe  judg- 
ment-creditor hath  no  lien  on  the  leafehold 
eftate,  and,  for  want  of  its  being  taken  out,  the 
bill  in  the  principal  cafe  was  difmifTed  {s). 

Tenant  by  elegit^  ilatute  merchant  or  flaple 
may  redeem  (0- 

And  the  law  is  the  fanie  as  to  a  judgment- 
creditor,  though  the  judgment  be  with  flay  of 
execution  (if).  Thus  where  ^^  in  1693,  confefled 
a  judgment,  with  a  defeafance,  by  which  it  was 
not  to  take  effedfc  until  after  the  death  of  a 
woman,  who  lived  until  1726.  The  eftate, 
fubjedt  to  this  judgment,  defcended  from  H 
to  his  heir,  who  mortgaged  it  to  T.  The  mort^ 
gagee  had  no  notice  of  the  judgment  at  the 
time:  the  heir  afterwards,  in  1721,  about  five 
years  before  the  woman  died,  became  bank- 
rupt I  and  the  mortgagee  was  appointed  af- 
fignee*.  After  her  death,  the  reprefentative  of 
the  judgment-creditor  brought  his  bill  againft 
the  aflignee  to  redeem  the  mortgage,  upon 
payment    of   principal,    intereft,    and    cofts. 

[s)  King  v.  MarifikU  cited  in  t&e  principal  cafe. 
(/}  Bonb.  347.  2  E.  C.  Abr.  594,  notes. 
(i()  Stoneliawer  •».  Thompfon^  2  Atk.  440. 
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The  queflion  was,  whether,  as  there  was  no 
aftual  elegit  taken  out  by  the  judgment-creditof 
before  the  commiflion  of  bankruptcy  ifiuedi 
the  aflignee  under  the  commiffion^  qua  fuch^ 
or  the  judgment-creditor,  fhould  redeem  ?  And 
it  was  contended  on  the  fide  of  the  affignee, 
that  the  heir  was  chaigeable  ontt/  as  terre* 
tenant;  and  therefore  the  person  who  cla'mied 
under  the  judgment  was  tiot  a  creditor  of  the 
bankrupt.  Sed  per  curiam :  The  judgment- 
creditor  is  entitled  to  redeem  the  whole  {iot 
it  muft  be  entire)  and  to  have  the  efta-te  of 
H  exonerated  out  of  that  of  his  heir,  if  the 
heir's  is  fufficient.  As  to  the  point  which  had 
been  laboured,  in  order  to  make  this  perfon 
come  in  as  a  creditor  under  the  commiflion  of 
bankruptcy,  there  was  nothing  in  it.  If  it  had 
been  merely  a  bond-creditor  from  the  ancefton 
there  might  have  been  fome  colour  to  infift 
upon  this  under  the  ilatute  of  fraudulent  de« 
vifes ;  becauie  that  aft  made  it  a  debt  againft 
the  heir  himfelf,  as  well  as  the  anceilor.  But 
it  was  entirely  different  here,  as  this  was  a 
judgment  which  was  a  lien  upon  the  land,  a 
fortiori  a  lien  upon  the  lands  in  the  hands'  of 
the  afllgnee  under  the  commiflion,  who  flood 
only  in  the  place  of  the  bankrupt. 


The 
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The  crown  may  redeem  ellates  mortgaged, 
forfeited  by  the  mortgj^or  by  his  being  indidt- 
ed  and  outlawed  for  high  treafon.  (x) 

If  an  eftate  defcend  to  an  infant  fubjeft  to 
incumbrances,  (j/)  the  guardian  may,  without 
the  direftion  of  a  court  of  equity,  apply  the 
profits  to  difcharge  the  incumbrances,  viz.  to 
pay  the  intereft  of  any  real  incumbrance,  and 
the  principal  of  a  mortgage  ^  becaufe  that  is  a 
direct  and  immediate  charge  upon  the  land ; 
but  not  the  principal  of  any  other  real  incum- 
braoce. 

A  jointrefs  may  redeem,  and  although  the 
jointure  be  fecured  only  on  part  of  the  eftate, 
yet  (he  may  redeem  the  whole ;  fo  (he  may, 
though  part  of  it  be  fettled  on  her  after  mar* 
riage ;  and,  if  (he  pays  more  than  a  third  part 
of  the  principal  money,  (he  Ihall  hold  the  lands 
until  reimburfed.  {z) 

(x)  Attorney  General  v.  Crofts  ft  al\  i  Brown's  Par. 
Ca.  tiz, 

{j)  Palmer  or.  Danby,  Pre^Ch.  137. 

(«)  Howard  <v.  Harris^  Si^a.  p«  i$c^  a  Ch.  Ca.  147. 
palmer  <i;.  Danby>  i  £.  Ca.  Abr.  219.  c.  (6.  Pre.  Ch.  137. 
Haymer  v,  Haymer*  a  Vent.  343.  z  Cna.  Ca.  f^,  ioo« 
Prec.  Cha.  237.  in/rm. 

And 
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Aod  an  huibond  may  be  tenant  by  the  curtefj^ 
of  an  equity  of  redemption* 

Thus,  where  the  £ither  of  the  plaintifi  de« 
vifed  to  AnM  his  daughter,  the  plaintiflTs  eldef 
fifter,  all  his  eftates  in  fee,  charged  with  200/1 
a^piece  to  thb  plaintiflTs :  AnnCf  after  her  Other's 
death,  poflefled  the  fevend  eftates,  and  married 
with  the  defendant  IngUs.   Soon  ^Sxxxjhc  diedi 
leaving  ijpue  a  fon^  who  died  an  infant  and 
without  iflue;   upon  his  death  the  plaintiffs^ 
being  heirs  at  law  both  to  the  infent  and  their 
fifter,  became  entitled  to  the  r6al  eftat6.(a) 
Anne  Inglis^  before  her  marriage,  mortgaged 
part  of  the  freehold  premifes  to  the  defendant 
Scarfe  for  900/. ;  the  bill  was  brought  againft 
the  mortgagee  and  the  hufband  for  an  account, 
and  for  the  dir^dion  of  the  court. 

The  defendant,  the  huft>and,  iniifted  that» 
having  had  iffue  by  his  wife,  he  was  entitled  to 
an  eftate.  for  life  in  his  kte  wife's  freehold  pre* 
mifes  as  tenant  by  the  curtefy,  fubjeft  to  the 
mortgage  of  the  defendant ;  (6)  and  the  Mafter 
of  the  Rolls,  on  hearing  the  caufe,  was  of  opi- 
mon,  the  defendant  IiigUs  was  not  entitled  to 

(«)  Cdbome  <if.  Scarfe  and  IngUs,  t  Atk.  io^. 

a  tenancy 
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a.  tenancy  by  the  curtefy  in  the  eftate,  mort* 
gaged,  and  decreed  accordingly.     But  this  dc« 
cree  was  reverfed  on  appeal  to  Lord  Chancellor 
HardivickCy  who,  in  giving  judgment  on  this 
pointy  (aid  that  the  queftion  depended  on  two 
confiderations ;  firft,  on  what  fort  of  intereft  an 
equity  of  redemption  was  confidered  to  be  in 
th^.t  court  3  fecondly,  on  what  was  neceflary  to 
entitle  a  man  to  be  tehant   by  the  curtefy. 
Firfl,  an  equity  of  redemption  had  always  been 
confidered  as  an  eftate  in  the  land,  for  it  might 
be  devifed,  granted,  or  entailed  with  remain- 
ders; and  fuch  entail   and  remainders  might 
be  barred  by  fine  and  recovery :  and  therefore 
it  could  not  be  confidered  as  a  mere  right  only, 
but  mud  be  taken  to  be  fuch  an  eflate  whereof 
there  might  be  a  feifin.  That  the  perion,  there- 
fore,  entitled  to  the  equity  of  redemption  was 
confidered  as  the  owner  of  the  land,  and  a  mort- 
gage in  fee  was  taken  to  be  perfonal  aflets. 
That,  by  a  devife  of  all  lands,  tenements,  and 
hereditaments,   a  mortgage  in  fee  would  not 
pafs,   unlefs  the  equity  of  redemption  were 
foreclofed ;  and  that  if,  after  fuch  devife  made, 
9  foreclofure  was  had,  yet  fuch  eftate  would 
not  pafs  by  thofe  general  words,  of  lands,  te- 
nements, and  hereditaments;   becaufe  a  fore- 
clofure was   confidered  as  a  new  purchafe  of 

A  a  the 
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the  lands.   That  the  intcreft  of  the  land  mutt 
be  fomewhere,  and  could  not  be  in  abeyance  f 
but  it  was  not  in  the  mortgs^ee,  and  therefore 
muft  be  in  the  mortgagor.   That  it  was  certain 
the  mortgagee  was  not  barely  a  truffiee  Ui  the 
mortgagor,  but  to  fome  purpofes,  aamely,  witir 
regard  to  the  inheritance,  he  certainly  wcff, 
until  a  fbreelofure.     Secondly,  at  common  law» 
four  things  were  neceflary  to  entitle  the  hufband 
to  be  tenant  by  curtefy,  viz.  marriage,  ifllie, 
death,   and  feifin   in  faft.      In  this  cafe  the 
three  firft  concurred,  but  it  was  ob}e£ted,  that 
here  was  no  feifin  whatever  of  the  legal  eftate 
in    the    wife    in    the    cpnfideration    of   law. 
However,  that  was  not  the  prefent  quefHon ; 
the  true  queftion  was,  whether  there  was  (uch 
feifin  or  poffeffion  of  the  equitable  eftate  in  the^ 
wife,  as,  in  that  cottrty  was  considered  as  equi  * 
valent  to  an  adual  feifin  of  a  freehold  eftate  at 
common  law  ?.    And  his  Lordfliip  was  of  opi- 
nion, that  there  was.  Actual  pofiefficn,  clothed 
with  the  receipt  of  the  rents  and  profits,  was 
the  higheft  inftance  of  an  equitable  feifin,  both 
of  which  there  was  in  this  cafe;  and  that  a 
hu(band  (hould  be  tenant  of  the  curtefy  of  the 
equitable  eftate  of  the  wife,  had  been  often  de* 
termined.    It  was  fo  held  in  Sweetapple  v. 

5  Bindon, 
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Bindon,  (c)  which  was  a  much  ilronger  cafe  than 
this ;  for,  in  that  cafe,  there  was  neither  feifin 
nor  land:  and,  in  2  Fern.  680,  it  was  held 
that  lands^  articled  for  only,  would  pafs  by  a 
will. 

His  Lordfhip  faid,  (rf)  the  principal  objec- 
tlons  to  the  hufband's  claim  were  two:  firft, 
laches  and  negledt  in  the  hufband  by  not  paying 
off  the  mortgage.  Secondly,  that  the  rule 
ought  to  be  equal  between  dower  and  curtefy, 
and  that  dower  could  not  be  of  a  truft-eftate. 

As  to  the  firft,  it  was  not  iimilar  to  the  cafes 
of  laches  in  the  hufband,  viz,  as  in  a  cafe  where 
entry  was  requifite ;  {e)  becaufe  it  was  nothing 
near'  fo  eafy  to  pay  off  a  mortgage  as  to  make 
an  entry :  and  it  held  equally  flrong  in  the  cafe 
of  a  trufl-eflate ;  for  a  hufband  might  more 
eafily  get  a  decree  for  his  truflees  to  convey, 
than  a  decree  to  redeem  a  mortgage,  which  was 
neceffarily  attended  with  many  delays. 

The  fecond  objeftion  proved  too  much,  if 
any  thing,  and  entirely  failed  by  the  precedents 

(r)  Sweetapple  v.  Bindon,  z  Vera.  536. 
(e)  Ihid, 

A.  a  2  #f 
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of  that  court:  if  any  innovation  were  to  i>c 
made,  his  Lordfliip  was  of  opinion,  that  the 
neareft  way  to  right  would  be  to  let  in  the  wife 
to  dower  of  a  truft-eftate,  and  not  to  exclude 
the  hufband  from  being  tenant  by  the  curtely 
of  it^(/)  There  could  be  no  inconvenience  to 
the  heir  at  law,  for  he  would  have  the  fame 
lemedy  in  this  court,  to  make  a  tenant  by  the 
curtefy  keep  down  the  intereft,  as  againft  any 
other  tenant  for  life.  For  thefe  reafbns  his 
Lordfhip  was  of  opinion  that  the  defendant 
tvas  entitled  to  be  tenant  by  the  curtefy,  and 
the  decree  at  the  RoUs^  as  to  this  part,  mud 
be  reverfed. 

Rut,  in  order  to  entitle  the  hufband  to  be 
tenant  by  the  curtefy  of  the  truft-eftate  of  his 
wife,  the  wife  muft  have  the  inheritance ;  and 
there  mujl  Ukexvife  be  a  feifin  of  a  freehgld 
during  the  coverture  ;  and  {g)  therefore,  where 
freehold,  copyhold,  and  leafehold  eftates  were 
devifed  by  a  father  to  truftees,  SHc.  in  truft  to 
apply  the  refiduc,  after  paying  their  own  charges, 
to  the  fole  ufe  of  his  daughter,  during  her  life, 
and  to  be  at  her  difpofal,  and  not  fubjedt  to 
the  debts  or  controul  of  her  hufband,  her  rc- 

(/)   Swectapple  «v.  Bindon^  2  Vcrn.  536. 
(sJ  Hcarle  i\  Greenbtnk,  1  Vez.  298. 

ccipts 
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ceipts  to  be  good ;  and  to  permit  her  by  deed 
or  writing,  executed  in  the  prefence  of  three  or 
more  witnefles,  notwithftanding  her  coverture 
to  give  and  difpofe  of  all  his  freehold,  cop^'hold, 
and  leafehold  eftates,  as  he  Ihould  think  fit : 
Lord  Hardwicke  held»  that  the  hufband  was  ' 
not  entitled  to  be  tenant  by  the  curtefy,  upon 
the  ground  of  the  hufband's  having  no  feifin^ 
either  in  law  or  equity :  for  though  thp  wife 
had  the  inheritance,  and  therp  was  a  kind  of 
feifin,  that  was  an  equity,  a  truft  of  the  profits 
for  her  life ;  but  the  father,  whofe  eflate  it  was^ 
had  made  his  daughter  j3l  femme  folcy  giving 
her  the  profits  during  her  life,  hut  notfubject 
to  the  controul  of  her  hufband.  Then  the 
fauibigini}  had  no  feiiin  in  equity  during  the 
coverture ;  and  this  was  eflential  to  a  tenancy 
by  the  curtefy ;  and  fuch  tenancy,  in  this  cafe, 
would  be  diredly  contrary  to  the  intent  of  the 
deflator. 

Creditors  of  the  hufband  were  held  to  be  en- 
titled to  redeem  a  term  purchafed  by  him  (A) 
after  marriage,  to  himfelf  and  his  wife  and  the 
furvivor,  ai^cj  the  executors,  adminiflrators, 
and  affigDS  of  fuch  furvivor,  and  afterward  af- 
iigned  by  him,  without  her  joining,  in  mort- 

{b)  Watts  V.  Thomas^  2  P.  Will.  365. 
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gige^  «it!i  a  pcDvtfo  to  be  z9iJ  on  payment  of 
the  taoaej  br  lu3i  or  his  wife,  or  ibe  execatois 
of  him  or  his  wife,  aad  tinder  a  pnnifo  that 
^tntil  A-fanh  of  pBvmcitt,  the  halb>nd>  his  ex- 
ecutors, and  aHmtniftrators,  fbould  equally 
CDJOT  ;  for  the  fettJement  of  the  tenn  opon  the 
wife  beii^  after  martiage  is  a  Tolnntaiy  coovty- 
ancc,  and  bcii^  oaij  a  term  for  rears,  it  was 
always  in  the  powrr  of  the  bofiand  to  forfeit  or 
alien,  and  the  mort^ige  was  an  alienatitx) ;  for 
though  if  the  idot^^c  money  had  been  lepakl 
before  the  day,  the  mortg:^  vfoiild  have  been 
void,  and  coofequcntly  all  tfaii^  in  Jtatv  f  iro, 
yet  the  mortgage  being  foi£nted,  the  equity  of 
redemptirai  (always  in  the  huiband's  power) 
became  a  creature  of  equity,  and  in  the  cafe  of 
creditors,  and  where  the  redemption  was  given 
as  well  to  the  ezccutois  of  the  hufttand  as  of 
the  wife,  and  the  lafl  piuvilb  was,  that  the 
hu(band,  his  executors,  l(c.  might  enjoy  till 
default  of  payment,  was  affets. 

If  a  prior  mortgagee  docs  not  brii^  an  ejeftr 

ment  to  recover  pofleflGon  (i),  and  the  intereft 

niiM  in  arrear,  a  fubfequent  mortgagee  (hall, 

ding,  not  be  permitted  to  redeem, 

ying  the  whole  interefl:  fo  run  on :; 

(0  I  Vcz.a68. 
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beciufe,  thov^h  the  fecond  mortgagee  could 
not  enter,  he  was  sot  without  remedy ;  for  he 
might  have  brought  a  biU  to  nedeem,  and  fo 
V  had  the  eftajte  bimfelf :  but  if  he  does  not>  the 

Court  of  Chancery  has  often  appointed  a  re^** 
ceiver  to  keep  down  the  interefl,  which  the 
court  will  not  in  general  do,  unlefs  where  the 
prior  mortgagee  will  not  enter :  but  if  he  does 
oot  take  that  r^smedy,  he  (hall  not  redeem 
without  paying  that  arrear :  and  though  a  mort*^ 
gagee  o£ten  fufiers  the  arrear  to  run  on,  with  a 
defign  to  get  in  thi^  eflate,  on  which  he  lent 
his  money,  and  become  the  pUrchafer,  which 
may  be  called  an  ill  intent,  yet  he  (hall  not 
lofe  his  intered. 

A  fubfequent  incumbrancer  may  redeem  a 
former  one.  (i) 

And  where  there  was  a  mortgage,  and  the 
tnortgagor  afterwards  acknowledged  three  judgr 
ments  to  other  perfons  for  other  money  due,  (/) 
two  of  the  perfons  to  whom  the  judgments 
were  given  (to  the  intent  that,  the  mortgage 
being  fet  aiide,  ihey  might  take  out  execution 

(i)  Fell  v  Brown.  Infra,  k'^0 
(/)  Qrefwold  <v.  Mariham,  %  Ca.  Cl^.  170,  Criip  of* 
Heath,  7  Vin.  Abr.  52.  pi.  2. 

A^  4  on 
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on  their  judgments)  gave  notice  to  the  mort* 
gagee  thereof,  and  requefted  him  to  accept  of 
his  money,  which,  they  faid,  they  were  ready 
to  pay  to  him ;  and  defired  him  to  appoint  a 
time  when,  and  they  would  pay  him  within  a 
fortnight.  It  was  in  proof  that  no  money  was 
a(ftual]y  tendered:  afterwards,  the  piortgagee 
exhibited  a  bill,  and  had  a  decree  to  foreclofe^ 
and  then  took  a  farther  abfolute  conveyance 
from  the  mortgagor  for  a  confiderable  fum  of 
money.  The  two  creditors,  on  a  bill  exhibited, 
had  a  decree  againft  the  mortgagee  to  pay  them 
their  money  ;  but  the  third  creditor  had  no  re* 
lief,  becaufe  he  did  not  give  notice  in  time  of 
his  judgment. 

But  where  the  defendant,  after  ten  years 
Tuit,  four  feveral  reports,  and  two  trials  at  law» 
(in)  obtained  a  decree  to  foreclofe  upon  a  mort* 
gage;  abd  the  plaintiffs  had  judgments  and 
ether  incumbrances  on  the  eftate  fubfequent  to 
the  defendant's  mortgage,  and  the  bill  was 
brought  by  the  plaintiff^  for  ^n  account  of 
profits,  and  to  redeem,  the  defendants  pleaded 
all  the  former  proceedings,  the  taking  the 
kccount  in  an  adverfary  way,  report,  references, 

(«)  Morret  et  aV  v,  Wcftcrne,  %  Vcrn.  663. 

tria^ 
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trials  at  law,  and  the  decree  figned  and  inrolled^ 
in  bar  of  any  new  account  to  be  taken,  and 
denied  notice  of  the  plaintifTs  incumbrances ; 
but  the  plea  was  over-*ruled. 

There  is  a  clear  diftinftion  between  the  pre* 
ceding  and  the  lad  cafe;  in  the  former  an 
adual  purchafe  was  completed  and  covered  hj 
the  mortgage,  which  could  not  be  impeached 
but  by  a  creditor  of  whom  the .  purchafer  had 
notice  >  in  the  latter  there  was  only  a  decree  for 
^  foreclofure, which  did  not  affedt  the  judgment- 
creditors  as  to  their  right  of  redemption. 

Redemption  of  a  mortgage  may  be  had  againft 
the  King,  {n) 

A  mortgagor  may  redeem,  even  after  a  releafe 
pf  the  equity  of  redemption,  if  it  appear,  by 
€ircumftanti4  proofs,  that  it  was  made  upon  a 
fecret  truft  and  for  his  benefit. 

Thus,  where  the  plaintiff  and  his  father,  in 
December  1641,  made  a  mortgage  to  the 
father  of  the  defendants,  the  plaintiff's  fuit 
y^as  to  have  redemption*  The  defendants  fet  up 
^,  releafe  made  by  the  plaintiff  in  1 646,  of  all 
his  equity  of  redemption,  and  a  decree  made  by 

(a)  Pawlct  V.  Attorney  General,  Hard.  465, 

Lord 
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Lord  Cbaacellor  Hyde^  in  this  cau(e>  in  1663, 
which  decree  was  penned  as  if  made  by  confent. 
This  decree  being  figned  and  inrolled,  and  the 
plaintiff  not  being  able  to  perform  the  fame,  he 
could  not  have  a  bill  of  review,  nor  could  he 
have  been  relieved  by  fuch  bill,  if  it  had  been 
brought,  the  releafe  barring  all  his  pretenfions  ; 
and  that  being  upon  a  (ecret  truft,  he  could 
not  prove  the  truft   pofitively,   the  witneffes 
being  dead;  wherefore  he  was  not  relievable 
either  in  law  or  equity,  {o)    The  plaintiff  peti- 
tioned the  Houfe  of  Lords  for  relief  againft  the 
decree  and  releafe.     The  proofs  offered  to  evi- 
dence  the  truft  were  circumflantial,  and  npt 
ilireft  pofitive  proofs.    They  went  principally 
to  (hew,  that  the  debts  due  from  the  plaintiff 
and  his  father,  were  fmall  in  comparifon  with 
the  value  of  the  eflate  at  the  time  of  making 
the  releafe.    Thefe  proofs  being  read,  and  it 
appearing  clearly  thereby^  that  the  value  of  the 
lands  was  much  greater  than  to  make  a  fatifac- 
tion  for  the  debt  for  which  it  was  releafed,  it 
was  determined  to  be  a  trufl  \  and  the  caufe  was 
referred  back  to  the  coiu-t  to  b^  proceeded  upop, 
as  in  the  cafe  of  an  equitable  mortgage,  which 
their  Lordlhips  adjudged  it  to  be.     Afterwards 

(<»)  Morclcy  v.  Elways  tt  al*  \  Ch.  Ca.  107.  Trin.  1668; 

the 
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the  caufe  was  reheard  in  court,  when  a  decree 
was  made  for  the  defendants  to  coni^  to  an  ac* 
eount,  and  the  plaintiff  to  be  admitted  to  the 
redemption  of  his  eftate. 

And  if  there  be  tenant  for  life,  with  remain*^ 
der  or  rcverfion  in  fee  of  ah  -equity  of  redemp-t 
.  tion,  they  (hall  contribute  proportionably  what 
is  due  on  the  mortgage. 

So,  a  devifee  of  an  ellate  for  lif^,  in  an  equity 
of  redemption,  may  redeem  and  hold  over  until 
i^hofe  in  remainder  contribute. 

And  in  fuch  cafe  the  general  rule  is,  that  the  ^/ 
eftate  of  the  tenant  for  life  in  the  premifes  (halt  ^zT       ^-^ 
l)e  rated  at  one  third,  and  that  of  the  remain*  ^  q  fi^^/ . 
der-man  or  reveffioner  in  fee  at  two-thirds  of 
^hat  is  due  for  principal  and  intereft  fpj. 

And  if  the  mortgage-money  is  payable  on  a 
contingency  not  arrived,  he  in  remainder  or 
reverfion  may  exhilMt  his  bill  quia  tii^et^  againft 
the  tenant  for  life,  and  the  tenant  for  life  (hall 
be  decreed  to  contribute  {g). 


(p)  Rowell  <v.  Wallef,    i  Rep.  Ch.  22,1.     Ballet  or. 
Spranger^  Prec.  Ch.  62,     Vcrney  v.  Verney,  i  Vez.  428. 
{^)  Hayes  o^.  Hayes,  1  Ch^.  Ca.  223.  * 
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And  (r)  if  the  tenant  for  life  of  the  equity  oC 
redemption  pays  off  the  mortgagie,  and  has  the 
term  affigned  over  in  trull  for  him(elf»  and 
makes  improvements,  and  dies,  and  afterwards 
the  remainder-man  or  reverfioner  comes  to  re- 
deem, the  reprefcQtatives  of  tenant  for  life  (hall 
have  the  allowance  of  two-thirds  of  the  lading 
improvements,  but  nothing  for  the  other  third, 
becaufe  he  received  the  benefit  thereof  during 
his  life  ;  and  no  interell  (hall  be  allowed  dur- 
ing the  life  of  tenant  for  life  for  the  nioney 
)ie  p^d,  for  he  is  bound  jLo  k^ep  dpwo  the  iix- 
iereft  during  his  e(late« 

.  A  di(lin£bion  is  made  in  computing  the  value 
of  the  life,  where  the  applics^tion  is  during  the 
life  of  tenant  for  life,  and  wh^re  ^ft^r  his 
(leath  (s)r  For  where  lands  in  mortgage  were 
devifed  to  J  for  life,  remainder  to  B  and  his 
heirs,  A  entered,  bought  in  the  mortgage,  took 
an  a(fignment  in  truftecs  names,  and  died.  J7, 
the  remainder-man,  preferred  his  bill  againft  the 
defendant,  the  repre(entative  of  A^  to  redeem. 
It  was  in(i(led,  by  ^*s  counfel,.  th^t  h^  ought 
to  pay  but  two-thirds  of  what  was  due  on  the 

(r)  Ncwling  v.  Abbot,  Eaftcr,  i  Geo.  Via,  Abr.  185.- 
Ca.  8.  letter  a.     Sc.  2  Eq.  Ca.  Abr.  596.  11. 
(j)  Clyat  V.  B^ttefon,  i  Vein.  404. 

mort- 
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IMortgage,  and  that  the  other  third  ou^t  to  be 
allowed  by  the  defendant,  by  reafon  the  tenant 
for  life  enjoyed  the  profits  during  his  life.  But 
the  court  faid,  had  the  application  for  redemp* 
iton  been  in  the  life-time  of  the  tenant  for  life, 
that  then  he  (hould  have  been  allowed  a  propor* 
tion  of  the  money,  in  proportion  to  the  value 
of  the  re(pe&ive  eftates  of  the  tenant  for.  life 
and  the  remainder-man;  but  he  being  now 
dead,  and  having  enjoyed  the  eftate  but  one 
year  only,  the  defendant  muft  make  an  allow- 
ance onfy^  for  the  time  that  A  enjoyed  the 
eflate* 

In  the  cafe  of  James  and  Hailes  {t\  it  is 
laid  down  that,  if  an  eftate  in  mortgage  be  fet- 
tled on  A  for  life,  and  then  on  £  in  tail  or  in 
fee,  the  tenant  for  life  (hall  bear  two-fifths  of 
the  principal  and  intereft,  and  the  remainder- 
man three-fifths. 

But  where  he  who  is  poflelTcd  of  the  equity 
of  redemption,  hath  fuch  an  intereft  in  the 
efbite,  as  he  can  fecure  the  money  laid  out  by 
him  to  redeem  upon,  the  remainder-man  fhall 
pay  him,  or  his  reprefentatives,  all  lie  hath  ad- 
vanced. 

(/)  Jamcror.  Hallls,  Prec.  Ch.  44. 

As 
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As  (it)  where  a  tenant  in  tail  of  a  mortgaged 
eftate,  under  the  will  of  hU  father,  upon  the 
death  of  his  two  brothers^  paid  off  a  debt  ori« 
ginally  on  the  eilate  by  mortg^e  term  for  years^ 
but  ne^efted  to  have  an  afligpment  of  the  term 
to  himrdf»  and  afterwards  devifed  the  iame  lands  ; 
and  the  plaintiffs,  the  remainder-men  under  the 
will,  claimed  the  eflate  as  not  barred,  difchairged 
of.  the  incumbrance.  The  Lord  Chancel^ 
lor  held,  that  there  being  a  term  for  years  in 
the  mortgagee,  which  flood  in  point  of  law  as 
it  did  before,  no  aflignment  in  law  being  ma4e 
thereof,  none  of  the  parties  before  the  court 
lad  the  legal  eftate,  for  a  conveyance  of  which 
the  plaintiffs  cames  and  therefore  that  convey- 
ance  muil  be  upon  equitable  grounds*  That, 
fo  far  as  it  appeared,  tenant  in  tail  paid  it  off 
with  his  own  money ,  that  he  might  have  taken 
an  aflignment  of  the  term>  either  in  truft,  to 
attend  the  inheritance,  which  would  have  ended 
this  queftion,  or  in  trufl  for  himfelf,  his  execu- 
tors,  or  adroiniftrators,  which  would,  notwith- 
(landing  the  remainder  over,  have  kept  this  in- 
cumbrance on  foot  for  the  benefit  of  his  perfo- 
nal  eflate,  and  thofe  entitled  thereto;  or,  .that 
he  might  have  called  for  an  aflignnient  of  it  in 
l^is  life,  if  he  had  found  out  this  limitation  in 

(«)  Kirkham  v.  Smith,  i  Vez.  258. 

remain* 


mnainder,  that  it  migbt  have  been  made  for 
the  benefit  of  his  executors^  not  of  the  remain- 
der; but  his  not  doing  any  of  thefe^  clearly 
proved,  that  he  took  himfelf  to  have  had  the 
«b{<4ute  oWnerlhip  and  difpofal  of  it*  And  the 
court  could  not  decree,  to  perfons  claiming 
this,  in  contradii^ion  to  his  apprehenfion  and 
intent,  a  conveyance  of  the  inheritance,  and 
likewiie  <^  this  term,  without  making  a  fatis- 
faftioQ  to  the  peribnal  eftate  €^  the  tenant  in 
tail ;  as  that  would  be  contrary  to  the  maxim, 
that  he  who  would  have  equity^  mufi  do  equity  ; 
and  the  plaintiffs  were  decreed  to  have  the 
eftate,  fub)e&  to  the  money  paid  by  the  tenant 
in  tail  in  difcharge  of  the  mortgage* 

A  daughter,  being  heirefs  at  law,  redeeming, 
(hall  hold  the  land  ^^ft  a  poflhumous  fon. 

Thus  {x)  where  a  man  mortgaged  upon  condi- 
tion, that  if  he  or  his  heirs  repaid  100/.  at  fuch 
a  day  he  ftiould  re-enter;  he  died,  leaving  iffue  a 
daughter  only,  his  wife  being  previement  enjieni 
with  a  fon ;  the  daughter  and  heir,  at  the  day, 
paid  the  ioo/«  and  afterwards  the  fon  was  born; 
and  whether  the  fon  fhould  enter  upon  the 
filler,  or  fhe  fhould  retain  it  for  ever,  was  the 

(*)  Kerton's  cafc,  Cro.  Car.  87. 
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queftion?     And  it  was  held  by  Hidii  Chief 

Juftice,  Walter y  Chief  Baron^  Denham^  Hut* 

tofij  Whitlock^  Harvicj  Yeherlon^  and  Croke^ 

that  the  flfler  (hould  retain  it  againft  the  fon^ 

born  after  the  performance  of  the  conditi<ms 

for  in  as  much  as  (he  paid  the  money  (and  if 

Jhe  had  not  paid  ity  the  land  had  heerilofi)  if 

ihe  could  not  retain  the  land  agsunft  the  fon, 

fhe  had  no  remedy  for  the  money,  and  by  pay* 

ment  thereof  (he  had  gained  the  land,  and  was 

in  as  a  purchafer,  although  (he  were  entitled 

thereto  by  the  condition,  and  as  heir,  and  (be 

ihould  retain  it,  as  Qie  (hould  the  perquiiite  of 

a  villain,  and  as  land  gained  by  her  vi^lancy; 

for  otherwife  it  (hould  be  loft  to  both,  and  (he 

(hould  lofe  both  land  and  money,  therefore  tho 

law  willed  that  (he  (hould  retain  the  land.     But 

BJchardfon^  Chief  Juftice  of  the  common  bench^ 

and  DodderidgCf   held  ftrongly  the  contrary, 

becau(e  (he  had  it  as  heir,  and  then  the  nearer 

heir  being  born,  (hould  defeat  her  title;  and  it 

was  in  her  voluntary  aft  to  pay  the  money, 

which  (he  might  well  have  omitted,  and  (he 

paid  it  of  her  own  head,  and  at  her  own  peril: 

Jojies  and    Trevor^    puifne  Barons,    doubted 

thereof,  and  would  not  deliver  any  opinion,  but 

rather  inclined  that  the  Ton  (hoidd  have  it. 

The 
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The  degree  of  preffurc  under  which  money 
fo  circumftanced  Ihould  be  paid,  would,  it  is 
prefumed,  at  this  period,  decide  to  whom  the 
equity  of  redemption  Ihould  belong.  If  a 
daughter  fo  predicamented  Ihould  pay  money 
due  upon  mortgage  to  prevent  an  aftual  fore- 
clofure,  and,  to  fave  the  inheritance,  Ihould 
fatisfy  the  condition  on  the  point  of  being  for* 
feited  in  equity  as  well  as  at  law;  there  leems 
great  reafon  that  a  fon  born  after  Ihould  not 
divelt  it,  becaufe  if  the  daughter  had  not  per* 
formed  the  condition,  the  land  had  been  utterly 
loft,  and  qnifentit  onus,  fentire  debet  et  com- 
modum.  But  if  a  daughter  fo  circumftanced 
(hould  oiHciouHy  pay  off  the  mortgage  in  order 
to  veft  the  eftate  in  herfelf,  it  Ihould  feem  the 
equity  would  be  againft  her,  becaufe  the  con- 
dition being  faved  in  equity,  notwithftanding 
the  forfeiture  at  law,  would  defcend  to  the 
after-bom  fon,  and  the  aft  of  the  daughter 
being  vpiuntary,  would  not  fall  within  the 
maxim  alluded  to.  She  therefore  could  only 
be  conlidered  as  a  truftee  for  the  heir.        / 

An  equity  of  redemption  of  a  mortgage  in 
fee  is  not  aflets  at  law,  becaufe  the  eftate  is 
forfeited;  and  if  a  fpecialty  creditor  bring 
^n  ^ftion  againft  the  heir,  the  heir  may  pl^ad 

B  b  rifns 
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riens  per  di/cent;  but  fht  heir  having  a  ri^t 
in  equity^  that  is  in  equity  liable  to  Satisfy 
debts  {z). 

And  if  the  heir  aliens,  or  releafes  his  equityr 
of  redemption,  to  prevent  the  creditors  from 
having  a  fatisfaftion  for  their  debts,  the  Court 
of  Chancery  will  follow  the  monty  in  the  hand&. 
of  the  heir  or  executon 

But  where  one  who  was  obligor  in  a  bond> 
fiad  in  his  life-time  made  a  mortgage  of  fome 
lands,  of  which  he  was  feifed  in  fee,  for  more 
than  the  value  (a);  and  the  mortgagee  offering 
the  lands  in  fale^  the  purchafer  would  not  pro- 
ceed, unlcfe  the  heir  of  the  mortgagor,  who 
was  alfo  heir  of  the  obligor,  would  join  in  the 
conveyance,  and  the  heir  had  zoo/,  of  the 
mortgage  money  for  joining;  the  queilion  was, 
whether  this  200/.  was  aflets?  Lord  Chan-^ 
This  is  not  affets^  having  been  paid  to  buy  off 
the  obftinacy  of  the  heir,  not  for  the  value  of 
his  eqjiity,  which  was  worth  nothing. 

(«)  Sawley  v,  Gower,  2  Vern.  61.     Placknet  v.  Kirk* 
1  Vern.  41  x.  2  Atk.  294.  2  Vern.  54.     Cont.  Bennet  v^ 
BoXf  cited  1  Vern.  410.    ^^tre,  if  before  the  ftatttte  of 
.  the  fraudulent  deviksi 

{a)  Dunn  <».  Greeh^  |  P.  Will.  10. 
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Where  a  man,  poflefied  of  a  term  for  years, 
made  a  mortgage  of  it  to  A^  and  afterwards 
acknowledged  a  ftatute  to  B^  and  then  con- 
fefled  a  judgment  to  C,  the  bill  was  tcT  have 
the  equity  of  redemption  of  this  term,  which 
was  vefted  in  the  executor,  and  fo  become  aflets, 
to  be  adminiftered  in  a  courfe  of  adminiftration, 
and  fubjeded  to  the  judgment ;  a  judgment  in  a 
courfe  c£  adminiftration  at  law  being  to  be  pre- 
ferred to  a  ftatute  (&) .  It  was  infilled,  on  behalf 
of  B^  that  he  had  the  ftatute,  and  that  having  gc^t 
the  term  extended  in  the  hands  of  the  executor, 
a  fubfequent  judgment  could  not  avoid  that 
;extenU  But  the  Lord  Keeper  was  of  opinion, 
that  a  term  for  years  was  not  extendable  by  the 
conufee  of  a  ftatute  in  the  hands  of  an  executor, 
and  though  it  were  extendable  in  the  life-time 
of  the  conufor  in  his  hands,  yet  the  extent  was 
but  quaufque,  and  if  the  conufor  aliened  the 
term  before  extent,  the  ftatute  bound  not  the 
term.  And  then,  if  it  were  not  extendable  in 
the  hands  of  the  executor,  it  was  but  a  chat- 
tel, like  a  jewel  or  a  horfe,  and  then  a  judg- 
cnent  muft  be  preferred  in  courfe  of  law  to  a 
ilatute. 

it)  Morexn  v.  Sherrard,  i  Vera.  293. 
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But  Aich  equity  of  itdemption  of  a  term 
for  years,  it  is  prefumed^  may  be  confidered  as 
equitable  aflets  onlyi  and  then  it  leems  that 
the  creditor,  by  judgment  and  by  ftatute^  would 
be  entitled  pari  pajju. 

Thus  where  C  made  a  mortgage,  and  died 
poileiled  of  the  equity  of  redemption  of  z  term 
for  years^  leaving  greater  debts  than  his  eftate 
wooild  pay  (c) ;  a  queftion  arofe  in  Chancery, 
whether  this  mere  equity  of  redeo^tion  was 
ot^y  equitable  aflets  and  diffaibutable  equally, 
pro  ratOj  among  all  the  creditors,  without  re* 
gard  to  the  degree  or  quality  of  their  debts; 
or,  whether  it  (hould  be  applied  in  a  courfe  of 
adminiftration;  in  which  cafe,  the  bond  cre-^ 
ditors  would  fwallow  up  all  the  aflets  without 
leaving  any  thing  for  the  creditors  upon  fimpl< 
contrad?  And  it  was  folemnly  determined, 
that  this  equity  of  redemption  was  equitable 
aflets  only;  for,  the  mortgage  being  of  the 
whole  term,  and  forfeited  at  law,  and  the  right 
of  redemption  being  barely  an .  equitable  in- 
tereft,  it  was  reafonable  to  conftrue  it  equitable 
aflets,  and  confequently  difl;ributable  amongft 
all  the  creditors,  pro  ratOj  without  having  re- 
fped  to  the  degree  or  quality  of  the  debts;  all 

{c)  Creditors  of  Sir  Charles  Cox,  3  Will.  Rep.  341. 

debts 
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debts  being,  in  a  confcientious  regard^  equal, 
and  equality  the  higheft  equity. 

A  bill  in  chancery  was  filed  to  be  relieved 
againft  the  heir  of  the  mortgagor  for  money 
received  after  his  father*s  death,  for  a  releafe  of 
an  equity  of  redemption  (rf).  Fittch,  Lord 
Keeper,  conceived  this  was  ^o  affcts  in  law  .to 
iatisfy  a  judgment  acknowledged  by  the  mort- 
gagor after  the  mortgage,  and  before  the  re- 
leafe ;  for  being  but  a  bare  right,  and  not  being 
a0ets  in  law,  the  ^eafe  being  faiefore  the  bill 
eyhjibitedj  was  npt  fratad,  and  Co  Qpt  afle,ts  in 
cqvity^ 

But  this  diftiadlaon,  oq  the  ground  of  the 
judgment  having  been  acknowledged  after  the 
mortgage,  and  fo  not  attaching  upon  the  equity 
of  redemption,  as  being  but  a  bare  right,  feems 
to  be  done  away ;  now  fuch  equity  is  confidered 
as  a  ^tle,  md  as  imitating  the  legal  eftajte  ij\  all 
xefpefts,  even  more  clofely  thai>  i  truft^ 

If  lands  in  fee  be  mortgaged  for  a  tem^  of 
years,  the  rcverfion  in  the  mortgagor,  expe&aat 
upon  the  determination  of  the  term  for  years, 
will  be  qfits  at  law  Uable  to  d^^Dts^,  aqd  attra<% 

(/^  Freeman  v.  Taylon  3  Keb.  307. 
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the  redemption  {e).  In  fuch  cafe,  although 
the  mortgage  be  for  a  thoufand  years,  yet  the 
bond  creditor  may  have  judgment  againft  th^ 
heir  of  the  obligor,  and  a  ce^t  executio^ 
until  the  reveriion  come  into  pofiefiion. 

But  the  judgment  will  be  of  aflets  quandq 
accidtrinfj  and  the  creditor  cannot,  by  a  bill 
in  equity,  compel  the  heir  to  fell  the  reveriion, 
but  muft  expeft  until  it  falls  {fj. 

Where  creditors  are  plaintiffs  (g),  the  ufual 
claim  is,  that  the  debts  (hall  be  paid  in  the 
tourfe  of  adminiflration;  but  that  is  to  be  in- 
tended  of  legal  aflets,  and  not  of  afTets  in 
equity  that  are  not  aflets  at  law. 

An  equity  of  redemption  is  devifable  for 
payment  of  debts  (A). 

It  was  formerly  heldj  that  if  an  equity  of 
redemption  were  devifed  for  payment  of  debts, 

t 

(e)  Cole  <9.  Warden,  i  Vem.  410.  Maflam  v.  Harding, 
Exchequer  1734*  Spencer  v.  Biffin,  at  Rolls,  Michaelmas 
Term.  1734.  Et 'vid.  1  Salk.  354. 

I 

(f)  Fortrey  *v.  Fortrey,  a  Verh.  1 34. 
{g)  Sawlcy  V.  Gower;  aVern.  61. 

L  (^)  Hard.  469.  Turner  <v.  Gwinnj  i  Vem.  41. 

a  diflinAioa 
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a  diftb&ion  was  to  be  taken  in  the  application 
of  the  aflets,  where  lands  mortgaged  were 
devifed  for  payment  of  debts  generally ;  and 
where  the  devifee  for  payment  of  .debts  was 
made  executor  (f ).  In  the  former  cafe  the  aflets 
were  confidered  as  equitable,  and  all  the  credi* 
tors  as^  equally  concerned  and  entitled,  and 
that  none  were  to  be  preferred  before  the  other. 
Statutes,' judgments,  bonds,  or  iimple  contraft 
debts^  if  they  did  not  attach  upon  the  very 
land  fo  devifed,  were  to  be  paid  in  proportion 
and  by  average ;  and  fo  of  other  equitable  in* 
cumbrances.  But  in  the  latter  cafe,  the  equity 
of  redemption,  in  the  hands  of  the  executor, 
was  confidered  as  legal  ailets,  and  he  was 
obliged  to  pay  debts  on  fpecialty  before  debts 
on  promifes:  the  former  having  an  artificial 
preference  at  law,  though  naturally,  and  in 
confcience,  a  debt  by  contraft  without  fpecialty 
is  as  juftly  due  as  the  other. 

Thus,  where  A  (i),  having  made  a  fettle* 
ment  of  lands  which  he  covenanted  were 
of  a  certain  annual  value,   mortgaged  all  his 

<i)  Child  n/.  Stephens^  i  Vern.  lou  z  Ch.  Ca.  54. 
Hixon  V,  Wytham,  1  Cha.  Ca.  248,  249. 

(i)  Girling  v.  Lee,  i  Vern.  63.  Hixine  <v.  Movtlty, 
cited  in  Girling  v.  Lee. 

B  b  4  otlier 
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Other  lands,  and  then  confeff^d  a  jydgmeot 
defeazanced  on  payment  of  a  fum  certata;  af- 
terwards A  made  his  will,  and  devifed  all  his 
lands  for  payment  of  l^is  debts,  ais^d  (onfiituUd 
the  deoifee  in  ih{/t  for  payiMnt  qf  debtSy  e:^* 
ecutor.  .  A  biU  w^  filed  by  the  judgment  ere* 
ditor  to  haye  th^  truil  pexfbrmed  and  his  debt 
fatisfied,  The  defendant's  anfwer  admitted  the 
jdevife  for  payment  of  debts,  but  fet  forth  the 
jointure,  coviBtnant,  ^nd  the  nu>rtg^ge,  and  th^ 
the  lands  jointured  were  nqt  of  i\^  value  for 
which  they  wer;  given.  The  queftion  w^, 
whether  the  debt  upon  covenant  and  that  upon 
judgment  fi)Ould  be  paid  paripqffuy  or  whether 
the  letter  (hould  ^^  firfi  difcharged  ?  And  it 
was  decreed,  that  the  lands  ibould  be  fold  for 
payment  pf  debts,  according  to  the  truft  in 
the  defendant's  father's  will,  and  that  the  pl^iu 
ti#*  (hould  \it  let  in  for  a  (atisfaAion  of  his 
judgment,  without  regard  hadi  to  the  cpvenapt 
for  making  good  the  jointure. 

And  whqr^  lands  mortgaged  \jrQre  devifed  to 
a  truftee  for  payment  of  mortgages  and  fpp- 
cific  legacies  (/},  though  the  remainder  was. 
given  to  him  in  fee,  yet  the  truftee  being  made 

(/)  Brunt  v.  Beft  et  aV  i  Vein.  69.     Et  Sufra. 

executor^ 
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0xeculor^  the  eqnity  of  tedemption  was  con- 
fidered  as  legal  ajjkts  in  his  hand$. 

But  it  was  held,  in  the  c^fe  of  Deg.  o. 
Jieg  (m),  which  wa$  a  devife  of  lands,  mort- 
gaged) to  truflees,  loho  were  likewife  nomi- 
oatcd  executors^  to  pay  his  debts ;  that  the 
premifes,  being  mortgaged  in  fee  by  the  tef- 
tator,  and  he  having  nothing  but  an  equity  of 
Tedemption,  that  could  be  only  equitable  ajjets^ 
and  confequently  viujl  go  amongft  all  the  cre- 
ditors equally* 

And  at  prefent  the  better  opinion  feems  to 
be,  that  although  lands  be  devifed  to  truftees 
for  payment  pf  debts,  who  are  likemfe  cpntti^ 
^uted  executorSy  yet  they  ]vill  be  con£dere4 
^s  equitable  ajets  (n).  Thus  vherp  a  devi^ 
was  to  truljtees  for  payment  of  debts^  and  the 
fame  perfons  were  made  executors^  the  couft 
flid,  that  the  aflets  (hould,  notwithftanding^ 
be  equitable  and  not  legale  for,  though  there 
were  cafes  in  Vernon^s  Reports,  in  which  it 
was  held,  that  where  truftees  were  made  execu* 
tors,  diebts  (faould  be  paid  in  a  courfe  of  ad- 

(«)  Dcg  'v.  Dcgj  2  WilL  41:^  S.  I*.  Lewia  <v.  Okeiejr^ 
%  Atk.  $0. 

(«)  Lewin  v.  Ok^ley^  %  Atk.  eg.  Bi  Silk  v.  Ynmt  j« 
Bro*  Rep.  Chaii*  138.  in  note. 

muuitfatioa 
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miniftration  ("vtd.  Girling  v.  LeeJ  (o)  yet  tikt 
modem  rejblutions  had  been  otkerwife. 

It  is  likewife  faid  to  have  been  fettled  in  the 
time  of  Wrighty  Lord  Keeper,  10  a  caufe  be* 
.  tween  Herbert  v.  Herbert  (p),  upon  confidem- 
-tion  had  of  all  the  former  cafes,  that  where 
lands  are  devifed  for  payment  of  debts  and 
legacies,  the  debts  being  fuch  as  have  no  lien 
•upon  the  lands,  as  debts  by  iimple  €ontnift> 
Kc.  the  debts  (hould  have  no  preference ;  but 
if  there  were  not  fufEcicnt  to  pay*  all,  they 
Ihould  be  paid  in  proportion,  (although  it  was 
othcrwife  held  in  Lord  Nottingham's  time, 
who  ufed  always  to  fay  that  a  man  ought  to  be 
juft  before  he  was  bountiful.)  The  reafon  feems 
to  be,  becaufe  the  will  of  the  owner  alone 
makes  the  land  liable,  and  that  gives  no  pre- 
ference exprefsly  or  impliedly  to  one  before  the 
other. 

If  a  mortgage  {q)  be  made  of  lands,  and  af- 
terwards more  money  is  raifed  by  fubfequent 

{0)  Fid.  Stifra. 

(/ )  Herbert  'v.  Herbert,  z  Frecm.  270.  Sc.  t  Eq.  Ca» 
Abr.  371.  Sed  <uid  coot.  Hixon  v.  Wycham, '  Cha.  Ca. 
248.  Sc.  fupra*  Whitcon  o^.  Lloyd,  i  Cha.  Ca.  27$. 
•    (f)  Child  T.  Stephens,  i  Vern.  101. 

-mortgages  \ 


/ 


9QVITV   OF   KE1>£MfTiOH.  J79 

fftortgages;  and  then  the  mortgagor,  by  deed 
in  his  life-time  end  by  will,  conveys  and  fettles 
an  his  lands  unto  tmftees  for  payment  of  his 
debts,  by  which  they  become  equitable  aflets, 
the  fubfequent  mortgagees,  having  a  fecurityfor 
their  money  by  a  lien  upon  the  eftate,  which 
the  court  .will  not  take  from  them,  and,  in  pre-' 
fervation  of  their  own  intereft  a  right  to  re- 
deem, (hall  be  firft  (atisfied;  although  the 
eftate  in  queftion  was  in  the  firil  mortgagees, 
and  the  fubfequent  mortgagees  had  only  an 
equity. 

If  a  devife  be  of  the  equity  of  redemption 
of  a  tr%ft-ejlat€  by  the  ceftni  que  trufi^  fubjeft 
to  the  payment  of  bis  debts,  notwithftanding 
the  deoifee  be  heir  at  law,  yet  the  equity  of  re- 
demption (hall  be  equitable  afiets. 

Thus  where  Fenfon  (r),  the  tcftator,  who  wss 
jthe  cejlui  giie  trujiof  a  real  eftate,  made  a 
mortgage  of  it  in  fee ;  and^  the  equity  of  re- 
demption being  in  him,  he,  by  his  will,  gave 
and  devifed  to  his  dear  fon  and  to  his  heirs  for 
ever  the  mortgaged  prcmifes,  (ubje&  neverthe- 
lefs  to  the  payment  of  his  debts,  annuities, 
j^nd  legacies,  and  then  died  indebted  by  bond 

(r)  Pluncket  <v.  PenTon,  z  Atk.  290. 
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mod  fimple  contraft ;  one  queftion  was,  wfae- 
thcx  ao  equity  of  redemption  of  a  mortgsige  in 
fee  of  a  truft-eftate  ought  to  be  confidered  as 
legal  or  equitable  afiets  ?  Lord  Hardwicke^  in 
giving  judgment  on  this  cafe,  admitted  that, 
if  a  mere  truft-eftate  defcended  upon  an  heir  at 
law  J  it  would  be  confidered  as  l^al  and  not  as 
equitable  aiiets ;  which  was  founded  upon  the 
third  claufe  of  the  ftatute  s^inft  fraudulent 
deviies,  that  gave  a  fpecialty  creditor  his  le* 
medy  at  law  by  an  adion  of  debt  againft  the 
heir  of  the  obligors.     But  his  Lordfhip  faid, 
that  the  ftatute  had  not  made  a  mortgage  in 
fee  of  a  truft-eftate  fubjed^  to  the  (ame  thing ; 
that  if  the  plaintiff  was  under  the  neceility  of 
coming  to  Chancery  for  relief,  the  court  would 
a6l  according  to  its  known  rules  of  doing  equal 
juftice  to  all  creditors,  without  any  diftindion 
as  to  priority.     And  the  real  eftates  were  or- 
dered to  be  fold,  and  that,  after  paying  off  the 
mortgages,  the  creditors  fliould  be  paid  what 
was  left  pari  paju. 

An  equity  of  redemption  ($)  has  never  been 
held  to  be  liable  to  a  bond  creditor  in  the  life  of 
the  mortgagor. 

{s)  z  Atk.  292.* 
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In  the  cafe  of  Penville  v.  Lufcomb  (0>  At  the 
R0IIS9  the  4th  of  February  17283  Sir  Jvftph 
Jekyl  was  ftrongly  inclined  to  think  there  could 
be  no  pojffejlio  fratris  of  an  equity  of  redemp^ 
tion.  Sed  quare ;  for  in  aiguing  the  fame  cafe, 
Mr.  Fazakerley  faid  he  had  a  note  of  a  cafe 
with  the  fame  names,  determined  by  Lord 
Cowper  in  1716,  wherein  his  Lordfliip  held 
directly  the  contrary ;  namely,  that  there  might 
be  a  poffeffio  fratris  of  an  equity  of  redemp* 
tton  (f/).  And  the  latter  opinion  feems  to  me 
to  be  the  moft  reafonable ;  for  there  may  be  a 
^Jhfio  fratris  of  an  uie,  and  yet;  in  law,  an 
ufe  was  neither  aflets  in  the  executor  nor  in  the 
heir,  as  an  equity  of  redemption  is^  befides, 
the  mortgagee,  before  foreclofure,  is,  as  to  the 
inheritance,  a  truftee  for  the  mortgagor  (x)j  and 
a  trufb-eftate,  now,  is  analogous  to  an  ufe  at 
common  law. 

in  general,  no  perfbn  will  be  allowed  to 
come  into  equity  for  a  redemption  [y\  but  he 
that  is  entitled  to  the  legd  eftate  of  the  mort* 
gagon 

(O  Cited,  1  Atk.  604.  Cnt.  Ihid. 
(»)  Co.  Lite.  14.  b.  1  Co.  124.  b.  Plow.  58. 
(;r)  t  Atk.  606. 

(j)  Bickleys  «•  Dorrington.  Monk  v.  Pomfret.  J^^r. 
where  \  2  B.  Ca.  605.  39  Barnard.  Rep.  30. 

Thus, 
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Thus  (2),  where  the  plaintifly  claiming  tinder 
the  lieir  general,  came  to  redeem  a  mortgage; 
and  the  defendant,  by  anfwer^  fet  forth  a  deed 
of  entail,  intitling  another  perfon  to  the  equity 
of  redemption ;  the  plaintiff  prayed  he  might 
redeem  at  his  peril,  but  the  Lord  Keeper  woidd 
not  permit  him  to  do  it,  unlefs  he  could  make 
out  that  the  eftate-tail  was  docked. 

But  if  third  perfens  be  interefted  in  the 
equity  of  redemption,  and  he  or  they  who  am 
at  law  entitled  to  th^  eftate,  refufe  to  redeem^ 
jor  adt  coUufively,  any  perfon  interefted  will  be 
permitted  to  redeem. 

Thus  (a),  where  one  mortg^ed  his  leafehold 
eftate.  and  afterwards  became  a  bankrupt,  a 
commiffion  iffued,  and  a  meeting  was  had  by 
the  creditors  to  confider  whether  the  affignees 
ihould  bring  a  bill  to  redeem.  The  majority 
of  the  creditors  were  of  opinion,  that  it  was 
not  ad vi  fable  fo  to  do.  In  confequence  of  this 
opinion  the  affignees  could  not  do  it,  by  an 
exprefs  claufe  in  the  ftatute  of  the  5th  Geo.  2^ 
relating  to  bankrupts.  The  reft  of  the  cre- 
ditors thought  it  was  advi(able  to  file  a  bill  fof 

(x)  Loxnax  ^,  Qird,  i  Vera.  1S2. 

{a)  Franklya  v»  fexnj,  Bamar4«  Kep*  30. 

^  redemptioi^ 
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itdemptiQQy  and  thereupon  brought  a  bilT  in 
their  own  names,  againft  the  mortgagee  and  the 
afligixeeSj^  praying  to  be  let  in  to  the  redemption 
of  the  leafe*  The  affignees,  by  their  anfwer, 
took  part  with  the  plaintiffs.  One  queftioa 
wits,  whether  the  creditors  of  a  bankrupt  had  a 
right,  in  this  cafe,  to  bring  their  bill  againft  the 
mortgagee  to  compel  him  to  redeem,-  making 
the  aflignees  of  the  bankrupt  defendants  ?  Mr, 
Juftice  Parker^  who  lat  for  the  Chancellor^ 
was  of  opinion  they  had«  He  faid  that  it  was , 
vtXY  true  that,  in  general,  no  perfon  (hould 
come  into  equity  to  redeem,  but  who  was  en* 
titled  to  the  legal  eftate  of  the  mortgagor.  So^ 
if  an  executor  were  willing  to  get  in  the  debts 
of  the  teftator,  there  was  no  foundation  for  a 
creditor  to  bring  his  bill  for  that  purpofe.  That 
ki  general,  where  there  were  proper  perfcfns  to 
get  in  the  eflate  of  another,  a  court  of  equity 
would  not  iuifer  either  the  creditors  of  the 
teftator  or  the  creditors  of  a  bankrupt  to  bring 
a  bill  in  equity  in  order  to  get  in  that  eftate. 
But  that,  if  an  executor  or  aftignees  under  a 
commiflion  colluded  with  a  debtor,  there  was 
no  doubt  but  a  creditor  might  bring  his  bill  in 
order  to  take  care  of  the  eftate,  and  charge  the 
aflignees  or  executors  with  fuch  coUufion.  That, 
in  thiscaie,  there  was  a  meeting  of  the  creditors 

of 
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of  the  bankrapt  to  conflder^  whether  it  vm 
proper  that  the  aflignees  fhbuld  bring  2  bill  in 
order  to  be  let  in  to  a  rediemption  of  his  eftate  a 
and  the  majority  of  the  creditors  were  of 
c^nion  that  it  was  not.  That  the  affignees 
thereupon  could  not  bring  this  bill,  that  was, 
for  the  benefit  of  the  bankrupt's  eftate.  That 
any  creditor  therefore  had  a  right  to  bring  fuch 
bill  under  peril  of  cofts. 

And  a  court  of  equity  will  affift  all  peribns 
claiming  an  equity  of  redemption,  unlefs  their 
title  is  diredUy  againft  confcience. 

Therefore,  where  A{b)  married  a  young 
beirefs,  and  by  indireft  means  procured  her  to 
levy  a  fine  of  her  inheritance  when  (he  was 
under  age^  and  A\  father  was  one  of  the  com* 
miflioners  who  took  the  fine,  and  the  ufes  of 
the  fine  were  declared  to  be  to  her  and  her  huT- 
band,  and  the  heirs  of  their  two  bodies,  remain*^ 
der  to  the  heirs  of  the  furvivor.  The  wife  died 
in  her  minority  without  iflue,  and  her  hufband 
furvived  her,  and  made  a.  mortgage  of  the 
eftate^  and  died  without  i0ue,  and  the  eftate 
defcended  to  his  heirs:  But  the  heir  at  law  to 

(h)  Packington  or*  Barrow^  Pre.  Cliao.  216. 

the 
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tlie  heirefs,  who  had  levied  the  fine,  had  pur-* 
chafed  in  the  mortgage,  and  got  into  poiTeffion 
and  levied  a  fine,  and  five  years  pafled,  and  the 
deed  declaring  the  ufes  of  the  firfi:  fine  was  loft. 
Then  the  heir  of  Ay  who  was  entitled  under 
the  firfl:  fine  and  deed,  filed  a  bill  to  have  a 
difcovery  of  the  deed,  and  a  redemption  of  the 
mortgage.      The  heir  at  law  of   the   heirefs 
pleaded  the  ill  praftices  in  obtaining  the  fine(c), 
and  alfo  his  own  fine  and  iion-claim,  and  that 
there  was  no  fiich  deed  as  that  of  whicb  the 
difcovery  was  fought,  or  if  there  was,  it  was 
obtained  by  fraud.     And  one  ground  of  argu- 
ment ufed  againft  the  heir  qf  A  was,  that  the 
Court  of  Chancery  would  not  affift  A's  heir, 
who  daimed  under  a  fine  fo  ill  obtained,  and 
the  rather  for  that  fuch  heir  was  a  volunteer 
without  any  agreement,  previous  to  the  mar- 
riage of  the  heirefs,  to  fettle  her  eilate.     Et 
per  oiriamy  the  defendant  infifb  there  was  no 
iuch  deed,  or  if  there  was,  it  was  obtained  by 
practice,  and  alfo  on  a  fine  and  non-claim,  and 
alfo  that  J's  father  could  not  have  been  afiifted 
here,  and  the  pkuntiffs  claim  under  him.     All 
titles  at  law  that  are  not  directly  againft  con- 
fcience^  Jhatl  he  ajfifted  here  to  a  redemptiony 

(r)  ^uart  as  to  the  validity  af  this  fine«  if  levied,  wKile 
in  poffeffion  under  the  mortgage* 

C  c  and 
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and  if  there  were  only  a  blemilh  in  the  title,'  (b 
ihould  the  heir  ci  Ay  but  the  fine  and  non^ 
claim  cannot  be  got  over.  The  plea  b  good  ; 
difmifs  the  bill. 

But,  although  the  power  of  redemption  be 
an  ancient  right,  which  the  mortgagor  and  all 
claiming  under  him,  whether  by  voluntary  con- 
veyance or  otherwifc,  arc  entitled  unto,  yet, 
being  a  right  originating  in,  and,  in  fad:.  Cre- 
ated by,  a  court  of  equity  (rf),  it  is  made  fubfer* 
Tient  to  their  rules. 

And  it  is  faid  to  be  a  maxim,  that  none  can 
come  to  redeem  a  mortgage,  when  the  mort- 
gagee cannot  compel  the  payment  of  the  mort- 
gage money ;  for  the  remedy  ought  to  be  reci- 
procal. Thus  one  ground  upon  which  the 
court  doubted  whether  it  (hould  decree  a  re- 
demption in  the  cafe  of  Coplefton  and  Boxvil€{e) 
before-mentioned,  was  becaufe  W  R  had  no 
remedy  to  recoyer  his  money. 

And  the  mortgagor,  or  thofe  <^)n^mipg 
through  hin\i  on  application  to  the  court,  wiU 
have  redemption  decreed  to  them^  abfolutdy, 

(W)  a  Vent.  350. 

(#)  Svfm.  156.  Com.  ftef.  6tg. 

or 
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or  under  certain  conditions^  according  to  the 
nature  and  juftice  of  their  cafe. 

The  court,  in  the  exercife  of  this  jurifdic- 
tion,  views  mortgages  after  forfeiture  in  two 
different  lights,  according  to  the  intereft  of  the 
party  from  whom  the  application  comes«  If 
the  mortgagor  feeks  for  redemption,  he  mufi: 
do  equity  to  the  mortgagee,  or  the  court  will 
confider  the  eftate  as  abfolute  in  the  mortgagee. 
On  the  other  hand,  if  the  mortgagee  files  his 
bill  to  foreclofe,  the  court  will  enter  into  the 
eflential  nature  of  the  contra(ft,  and^  conGder- 
ing  the  tnmfadion  merely  as  a  loan,  oblige  him 
t<\  fubmit  to  be  redeemed  on  the  condition 
originally  ftipulated ;  the  payment  of  the  prin- 
cipal advanced  with  legal  intereft. 

A  fleady  attention  to  thi^  mode  of  tonftrtc- 
tion  will  explain  the  principles  of  the  generality 
of  the  cafes  on  this  head. 

Thus(/),  where  the  defendant,  being  a 
mortgagee  of  the  premiies,  afterwards  pur« 
chafed  the  fame  for  valuable  conjideration  9 
and  the  plaintiff,  having  the  title  of  redemp- 

(f)  Smith  V.  Valence,  1  Rep.  ia  Cluu  1 70.  St  w4* 
Cowpcf's  Rep.  601. 

•  C  c  a  fion. 
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tion>  would)  before  he  redeemed,  have  had  the  • 
validity  of  the  mortgage  tried  nt  Ukvi  the 
court,  on  reading  precedents  on  the  plaintifPs 
part,  was  of  opinion,  that  the  defendant  being 
X  purchafer  for  a  vahiable  confideration,  the 
plaintiff  ought  to  dechu^  whether  he  would  re- 
deem the  mortgaged  premiTes  or  not,  before  he 
endeavoured  to  avoid  the  title  ;  it  being  againft 
the  rule  of  juftice  for  the  plaintiff  to  have  the 
equity  of  redemption  from  the  defendant  after 
he  had  endeavoured  fo  to  do ;  and  that,  if  he 
would  redeem,  he  ought  to  pay  the  defendant 
all  his  principal  money  due  thereon  with  da- 
mages and  colls ;,  which  he  refufing  to  do,,  the 
court  difmifled  the  bill. 

And,  where  the  mortgagor  f^),  being  an  in- 
fant, by  his  guardian  bad  endeavoured  to  defeat 
the  mortgagee  and  overthrow  his  title,  and  the 
mortgagee  prevailed,  the  latter,  on  application 
to  redeem,  having  fworn  he  had  paid  a  con* 
fiderable  fum  more  than  his  cofb  as  taxed,  was, 
on  the  account,  allowed  all  he  had  expended  c 
and  the  mortgagee  having  (under  an  apprdien- 
fion  that  his  mortgage  would  have  been  de- 
feated at  law)  got  adminiflration  in  the  Spititual 

il)  Ramfden  v.  Langley,  «  Vera,  j-jtf. 

Court 


EQUITY  OF  R)£D£MPTIOK.  389 

Court  as  principal  creditor,  was  allowed  the 
cofts  expended  there  alfa 

So  {b)j  although,  generally,  the  mortgagee 
cannot  compel  the  mortgagor  to  redeem  before 
the  time  agreed  upon,  videlicet,  the  day  appoint- 
ed for  re- payment  of  the  money ;  yet,  if  a  hard 
bargain  be  made  againd  the  mortgagor,  he  will 
be  admitted  to  redeem  before  that  time.  Thus, 
where  the  plaintiff  (<),  being  feifed  in  pofleffion  of 
lands  worth  15/.  jt^r  antittm,  and  of  other  lands 
in  reverfion  fubjeft  to  incumbi-ances,  in  1657, 
Jn  coniideration  of  320/.  demifed  thofe  lands 
by  deed  and  fine  to  the  defendant  for  99  years 
at  5/.  per  annum  rent,  upon  condition,  that  if 
the  i^aintifi*,  or  his  heirs,  fliould  pay  the  <le- 
fendant  380/.  in  1688,  then  the  conufees  of 
the  fine  (hould  fiand  feifed  to  the  ufe  of  the 
plaintiff  and  his  heirs  i  and  the  plaintiff  cove- 
nanted for  the  defendant's  enjoyment  accord- 
ingly* Within  a  few  years  lifter  this  convey- 
ance made,  two  old  lives,  on  which  the  rever- 
fionary  interef^  depended,  happening  to  drop, 
the  eftate  became  45/.  per  annum-,  and,  in 
1682,  the  plaintiff  brought  his  bill  to  be  ad- 

(b)  Bonham  «.  Newcomb,  1  Vern.  2)2. 

{/}  Talbot  Of.  Braddill,  i  Vern.  183.  Hid.  394. 

Cc3  miftccj 
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mitted  to  redeem  the  premifes,  and  to  have  an 
account  of  prc^ts  from  the  date  of  the  deed, 
alledging  that,  thou^  the  deed  was  in  that 
form,  yet  it  was  agreed  between  him  and  the 
defendant  'that  it  Ihould  be  a  mortgage,  ami 
redeemable  at  any  time  upon  pa3mient  of  320/. 
and  intereft.    And  although  there  was  no  proof 
of  any  other  agreement  than  the  deed,   and 
there  was  a  bond  to  perform  the  covenants  of 
the  deed ;  and  it  appeared  that  the  eftate  con* 
iifted  chiefly  in  old  buildings  and  a  mill,  and 
that  the  defendant  had  laid  out  above  lool.  in 
repairs;  yet,  in  regard  the  pUintiiTs  mother 
died  within  three  years  after  the  deed  was  made, 
whereby  the  revenue  exceeded  the  intereft  of  the 
money,  the  Lord  Keeper,  notwithftandiag  there 
was  a  contingency  at  the  time  of  the  deed, 
thought  this  an  unreafonable  bargain,  and  de« 
creed  an  accqunt  of  the  profits  ai  ortgine^ 
with  redemption  on  p^meht  of  what  the  pro- 
fits fell  fliort  of  the  320/.  and  intereft;  and  his 
Lord  (hip  appointed  the  fame  to  be  paid  at  a 
day  certain,  not  jto  expedt  till  1688,  according 
to  the  condition  of  the  deed« 

The  Court  of  Ch^cery  will  pot  allow  a  pur- 
cbaffr  to  oWige  a  mortgagee  in  poffefsio|i  to 

quit 
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^uit  the  eftate  to  hixriy  unlef^  be  will  ftrft  pay 
him  principal)  intere&>  aod  coiks  {k). 

If  poflefsion  be  obtained  againft  a  mojrt** 
gagee  by  fraud,  pending  a  fuit»  it  muft  be  re- 
ftored  before  there  can  be  any  redemption  (/)• 

If  part  of  an  original  mortgage  be  paid  ofr(m), 
and  then  a  further  fum  bp  borrowed  by  the 
(ame  partlips  on  4  di^fe&ive  title,  the  laft  fun» 
mufl:  be  paid  ofT^  on  redemption,  as  weU  as  the 
firft« 

Where  the  mortgagee  firft  lent  money  to 
the  mortgagor  upon  a  particular  tenetpept,  aijd 
afterwards  advanced  him  a  farther  fum  on 
another  eftate  (n)  ;  and  the  latter  turned  ou]t 
more  valuable  than  the  money  due,  but  the 
fird  mortgage  was  deficient  in  point  of  value, 
the  court  would  not  fuffer  the  one  eftate  to  be 
iipdeemipd  without  the  othcn 

(i)  Davy,  V,  Barker,  2  Atk.  2. 

(i)  Lant  V.  Crifp,  Vin.  Abr.  Tit.  Mort,  (T).  Ca,  4*. 
p.  467.  2  £q.  Ca.  Abr.  599.  PL  20. 

{m)  RcaToD  v.  SachveitU,  infra. 

(»)  Pope  V.  Onflow,  2  Vera*  2S6.  Margraye  «.  jLe 
Hook,  iiid.  io7.  Cator  v»  Charlton,  and  Collet «?.  M«q« 
don,  2  Vez.  Jmi.  377.  i  Vern.  29^  245*  d^bud  m  partis 
King  I  Atk.  300. 

C  c  4  Scv 
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«  So,  [f  a  man  makes  two  feveral  mortga^  of 
difUnfb  lands  and  then  dies  {o)j  and  his  heir 
endeavours  to  defeat  the  mortgagee  of  one  of 
the  eftates,  by  letting  up  an  entai],  and  after* 
wards  applies  to  redeem ;  he  (ball  redeem  both 
or  neither* 

But  this  rule  holds  not  when  the  heir  claims 
by  purchafe,  and  not  by  defcent.  Thus,  where 
A  and  B  (p)j  tenants  for  life,  remainder  to 
their  Ton  in  tail,  mortgaged  the  lands  fo  fettled^ 
A  died,  and  afterwards  the  mortgagee,  finding 
his  fecurity  bad,  gave  a  third  perfon  a  pre- 
mium  to  procure  the  fon,  tenant  in  taily  to 
borrow  a  farther  fiim  on  mortgage,  and  then 
took  an  afsignment  from  the  lad  mortgagee; 
the  ftrft  mortgagee,  on  application  to  redeem, 
infilled,  that  having  now  gained  a  good  title  at 
law  to  the  lands,  tenant  in  tail  (hould  redeem 
both  mortgages  or  lieither  :  but  the  court  held 
the  fon  to  be  a  ftfanger  to  the  &cher  as  to 
the  eftate  tail,  and  decreed  a  redemption  otx 
payn^enc  of  the  I4A  fum  borrowed,  with  cofts» 

(0)  Margrave  'v.  Le  Hook*  2  Vem.  207.  i  Eq.  Ca« 
•Abr.  325.  7.  {  Vern.  245.  Max.  Eq.  65,  66.    ^  Ves.  Jun* 

576*  377- 
(/)  Bromley  'v*  Haxnond^  a  Ch,  Ca*  23. 

But 


'  But  if  a  perfon,  who  has  two  real  eftates  (1% 
mortgages  both  to  one  perfon,  and  afterwards 
only  one  eftate  to  a  fecond  mortgagee,  who 
had  no  notice  of  the  firft,  a  court  of  equity  i  n 
order  to  relieve  the  fecofkl  mortgagee,  will 
direft  the  firft  to  take  his  fatisfa&ion  out  of 
that  eftate  only,  which  is  not  in  mortgage  tQ 
the  fecond  mortgagee,  if  that  is  fufficient  to 
iatisfy  the  firft  mortgage,  in  order  to  make 
room  for  the  fecond  mortgagee,  even  though 
the  eftates  defcend  to  two  different  perfons; 
and  this  is  done  upoq  a  conftant  equity,  that  if 
a  creditor  has  two  funds,  he  fliall  take  his  fa^ 
tisfaflion  out  of  that  fund,  upon  which  a  ere* 
ditor  has  no  lien. 

A  mortg^e  being  afsignable  (r),  a  purchaler 
fliall  hold  it  againft  the  mortgagor  or  his  heirs 
for  the  fum  due  on  the  mortgage,  although  he 
bought  it  for  lefs  than  was  due,  or  for  lefs  than 
it  was  worth ;  .for  he  flands  in  the  place  of  the  \ 
mortgagee  who  afsigned,  and  who  might  have 
^iven  it  to  him  gratis.  And  what  was  due 
will  be  the  meafure  of  allowance,  not  what 
was  given^  for  that  might  be  more  than  it  was 

(f)  2  Atk.  446. 

\r)  WiUitiiis  f^.SpringfieUj  1  Vera. 476.  i  Salk.  iS5.4« 

e  worth 
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worth  as  well  as  lefs;  and  he  that  Tuns  the 
hazard  tf  a  lofs  happens,  ought  to  have  the 
benefit  in  cafe  it  turns  to  advantage. 

Thus,  where  A  mortgaged  his  lands  to  B  {s)^ 
and  C,  a  ftranger,  bought  the  intereft  for  le/s 
than  was  due  on  the  mortgage,  and  the  heir  of 
the  mortgagor  brought  his  bill  to  redeem,  the 
queilion  was,  whether  C  fliould  be  allowed 
more  than  he  adually  paid  ?  And  the  Lord 
Chancellor  faid  that  this  cafe  had  neither  point 
nor  edge,  for  there  was  no  colour  why,  when 
the  heir  came  to  redeem,  he  (hould  not  pay  the 
whole  money  due  on  the  mortgage :  for  that» 
if  another  man  had  met  with  a  good  bargjaio, 
there  was  no  equity  for  the  heir  of  the  mortgagor 
to  deprive  him  of  the  benefit  of  it,  and  take 
fh^  advantage  thereof  himfelf^ 

But  where  a  man  dies  in  cli&bt  and  under 
feveral  incumbrances  ftjy  namely,  judgments, 
ftatutes,  mortgages,  &c.  and  the  heir  at  law 
buys  in  any  of  them  that  are  of  the  firft  date ; 
if  creditors,  who  havp  the  latter,  fecqritics, 

is)  Philips  a;.  Vaughan,  i  Vcrn.  336.  Baker  v,  Kellct^ 
3  Rep.  Ch.  23.  ef  Sc.  Nclfon,  117. 

(J)  2  Vent.  353.   I  Vcrn. if 9. +76.  1  Eq.  C^  Abr.  jjo.  5. 
I  Salk.  155.  P.  4. 

prefer 
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pr«ter  their  bill,  the  incumbrances,  bought  in, 
fliall  not  (land  in  their  way  for  more  ^an  the 
heir  really  paid  for  them.  For  a  creditor  has 
equal  equity  with  a  purchafer,  and  the  taking 
away  the  gaiu  of  the  Jitter  to  fupply  the  lo(^ 
of  the  former,  is  malting  both  equal;  and 
therefore  the  gain  the  heir  would  make,  if  th^ 
whole  money  due  on  the  incymbrance  were 
allowed  him,  fhall  be*takenfrom  him  to  make 
up  the  lo($  of  .the  other  incumbrancers  upoq 
the  eftate. 

So,  if  an  heir  at  Jaw,  truft^e,  executor,  or 
agenjt  («},  compound  debts  or  mortgages,  and 
buy  them  in  for  lefs  than  is  the  due  upon  them^ 
he  fliall  not  take  the  beQciit  of  it  himfelf,  bqi: 
the  creditors  and  legatees  fliall  have  the  ad- 
vantage of  it ;  and^  for  want  of  them,  the  be- 
nefit fliall  go  to  thofe  entitled  to  the  furplus. 

And  where  a  mortgagor  in  fee  died  {x\  and 
the  mortg^g^  bought  in  the  mortgagor's 
\yife's  dpwer^  it  was  decreed,  tliat  the  heir  of 
^  mortgagor,  on  his  bringii^  a  bill  to  re- 
deem, fliould  have  tlie  benefit  thereof,  on  this 

(«)  Dar^y  9. HalU  i  Vern.  49,  1  Salk.  155.4.  2  Atk.  54. 
(*)  Baldwin  v.  Baniiler^  3  p.  Will,  251.  note  A. 

principle. 
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prindple,  that  the  mcMigagee  is  bat  a  troftee 
for  the  mortgagpr  after  his  money  paid* 

In  the  cafe  of  Bijhop  and  Sharpe  (7),  one  as  a 
guardian  to  an  in&nt,  |pok  in  an  alsignoent  of 
a  mortgage ;  and  the  Lord  Keeper,  it  is  find, 
was  of  opinion,  that  as  to  the  profits  received 
cut  of  the  mortgaged  lands,  the  guardian 
fliould  be  taken  to  be  in  pofleffion  as  mort^ 
gagee,  and  not  as  guardian.  But  the  reporter 
puts  a  qiuere  i  and  the  law  feems  to  be  other* 
wife  (z);  for  where  a  guardian  compounded 
debts,  it  was  decreed,  it  fhould  be  for  the 
benefit  of  the  infant,  and  that  cafe  turns  upon 
the  fame  principle  as  that  by  which  the  cafe  of 
Bifliop  and  Sharpe  muft  be  governed* 

And  the  equity  feems  to  be  the  fame  if  a 
ilranger  purchafe  (^ ),  as  againft  incumbrancers^ 
creditors,  or  real  purchafers* 

Thus,  on  a  Matter's  fpecial  report  (*),  to 
whom  the  account  in  queflion  was  referred  to 
be  taken,  it  was  determined  by  the  courts  thai 

(jr)  Bifliop  V.  Sharpe>  2  Vcrn.  471. 
(2)  Powel  V.  Glover,  3  P.Will.  251.  note  A« 
f  «)  Williams  v.  Springfield,  i  Vern.  476. 
{jk)  Long  'Vt  Qopton,  i  Verm  464* 

^an 
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an  heir  or  any  other  per/on  fliould  not,  a» 
againft  a  real  purchafer,  be  allowed  more  on 
any  incumbrance  bought  in  than  what  he  paid 
for  it,  without  regard  to  what  was  adually  due 
thereon.  • 

If  an  heir  purchafes  m  an  ixKrumbrance  on 
an  eftatc  chai^ged  with  portions  to  younger 
children  (r),  he  fhall  be  allowed  no  more  thaa 
what  he  really  paid  for  it. 

But  if  an  heir  or  tmftee  buy  in  incumbrances 
to  proteft  others  to  which  he  is  himfelf  en- 
titled (rf),  the  whole  money  due  fliall  be  allowed 
on  account,  although  it  was  purchafed  for 
lefs» 

If  the  mortgs^r  became  indebted  to  the 
mortgagee  on  other  account  as  well  as  upon 
mortgage  (^),  according  to  the  former  pnufkice, 
it  (eems.  that  the  latter  debts,  as  well  as  the 
former,  muft  have  been  difcharged  before  the 
ihortgagor  was  intitled  to  a  decree  to  redeem  > 
fcM",  the  condition  being  broken^  the  e(bte  of 

(c)  Brathwaite  of^  Brathwaite,  >  Vern.  355* 
(^)  Darcy  «•  Ha)l»  i  Vein.  49. 
(/)  yid.  <3ilb.  Rep*  Eq,  104.    Pre.  Chan.  419.    Ef. 
Abr.  J24.    Price  n  Faftnedge,  Amb.  Rep.  685. 

the 
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the  mortgage  became  abfolute  at  law ;  and  the 
mortgagor,  being  obliged  to  apply  to  eqtiity 
to  help  him,  having  no  reuoedy  at  law,  was  re*- 
quired  to  do  equity  to  the  party  againfl  whom 
he  applied  to  be  relieved  in  equity. 

Thus,  where  the  plaintifT  made  a  mortgage 
to  the  defendant  (/),  and  afterwards  the  mort* 
gagee  advanced  and  lent  more  money  to  the 
plaintiff  on  his  bond,  the  mortgagor,  on  his  bill 
to  redeem^  was  not  permitted  fo  to  do  without 
paying  both  debts,  although  there  was  ncx 
fpecial  agreement  proved  that  the  land  (hould 
(land  as  a  fecurity  for  the  bond  debt.  Aiid 
.  in  an  anonymous  cafe,  3  Salk.  84,  it  is  faid  td 
have  been  decreed  by  Somers^  Lord  Chaa* 
cellor,  that  where  the  mortgagee  lends  more 
money  upon  bond,  the  mortgagor  fball  not 
redeem  till  he  pays  the  bond  de6t^  as  well  as 
the  money  due  on  mortg^e. 

But  the  modern  cafes  have  altered  the  lav 
on  this  fubjeA  ^  for  in  the  cafe,  of  Lowthean 
V.  Eafely  3  Bro.  Rep.  Chan.  i6z»  Lord  Thur* 
low  is  dated  to  have  faid,  that  the  court  had 

(/)  Baxter  a;.  Manning,  iVem.  244.  Anonymous  eafew 
.^  Salk.  84.  p.  7.  2  £.  Ca.  Abr.  603.  pi.  ^  S^h^  {ialliey 
V.  Xirtland.     2  ^k  Rep.  }6i. 

never 
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never  been  in  the  pra&icc  of  fufTering  a  mort- 
g^e  to  tack  his  bond  to  his  mortgage  in  any^ 
cafe  but  as  againft  the  heir  of  the  mortgagor, 
to  prevent  circuity  of  aftion.  And  his  Honor, 
in  the  cafe  oiJone^  v.  Smithy  2  Vez.  Jun.  376, 
appears  to  confider  it  now  to  be  the  rule  that  a 
bond  cannot  be  tacked  even  ^inft  the  mort- 
gagor. Et  vid.  Hamerton  v.  Rogers^  1  Vez. ' 
Jun.  513,  the  point  fo  determined  in  relpeft  to 
creditors  of  the  mortgagor  under  a  deed  of 
truft  of  the  equity  of  redemption.  Et  vid,  % 
Vet.  662. 

The  principle  laid  down  by  Lord  TkurUm 
(eems  to  have  been  recognized  prtvioujly  by 
Lord  Harcourt  (g)  in  the  following  cafe. 

A  bill  was  filed  by  the  heir  of  the  mortgagor 
to  redeem  a  mortgage  of  copyhold  lands,  upon 
payment  of  principal  and  intereft  :  the  de- 
fendant iniifted  to  have  a  judgment,  which  had 
been  afligned  to  him,  firft  fatisiied,  before  he 
(hould  redeem.  Lord  Harcourt,  Chancellor, 
faid.  Copyhold  lands  are  not  liable  to  an  exe- 
cution upQH  a  judginent.  Ergo  the  judgment 
fhall  not  be  tacked  to  the  mortgage  in  this 
cafe,  but  the  mortgagor  (hall  redeem  upon  pay« 

(f)  Cannon  <v.  Pack^  2  Eq.  Ca,  Abr.  226.  6  Vin.  Abr>. 

X22,  6. 

mQHt 
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ment  of  the  principal,  &c.  without  filling 
the  judgment. 

Where  one  pledged  periboal  fecurities  for 
a  fpeciiic  debt  (/i) ;  and,  afUr  a  mortg^  to 
the  creditof,  the  fame  fecurities,.  with  others, 
were  pledged  to  him  for  the  balance  of  aa 
account.  The  tnmfadtions  being  dillinft,  re* 
demption  of  the  perfonal  fecurities  was  de* 
creed,  without  difchari^ng  what  was  due  OQ 
the  mortgage. 

N.  • 

But  if  the  itiortgaEgor  become  indebted  to 

the  mortgagee  alio  upon  bond,  and  die  (r}»  ^ 

his  heir  come  to  redeem,  he  Ihall  not  be  ad- 

A.j'fr^     mitted  to  redeem  without  paying  the  debt  by 

-  /^  /^/^  bond ;  and  the  reafon  is,  becaufe  the  heir,  after 

/ 'z     .     the  redemption,  will  be  in  by  defcent,  and,  of 

^■^^    *'  '^^       confequence,  the  eftate  aflets  in  his  hands  to 

pay  bond  debts ;  therefore,  to  avoid  circuity, 
the  heir  mud  pay  both,  befpre  he  will  be  p^^ 
mitted  to  redeem. 

Thus,  where  the  defendant's  grandfather 
(whofe  heir  and  executor  he  was)  became  bound 

{h)  Jones  V.  Smith,  2  Vcz.  Jan.  372. 
L  (1)  Shuttlcworth  «i/.  Lewick,   I  Vera.  »45.  Sc.  »•  Ch- 

\  Ca.  164.  Coleman 'v.Wynch,  i  Will.  Rep.  775.  rVca.87. 

Heams  1;,  Bance,  %.  Atk.  630.  i  Vcz.  87. 

with. 
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"^ith  the  plain tifTs  father  (whofc  heir  he  was) 
in  bonds  for  4000/.  the  plaintiff's  father  con<- 
veyed  eftates  by  way  of  mortgage  to  the  de- 
fendant's grandfather  to  counter-fecure  him, 
and  afterwards  prevailed  upon  him  to  become 
l^ound  with  him  for  a  farther  fum  of  2000/. 
The  plaintiff's  bill  was  to  be  admitted  to  re- 
deem upon  payment  of  what  the  defendant's 
grandfather  had  paid  or  been  damnified  by  the 
bonds  for  4000/.  and  what  remained  due  therc^ 
on;  the  queilion  was,  whether  the  plaintiff 
ftiould  be  admitted  to  redeem  without  dis- 
charging both  debts,  there  being  no  agreement 
proved  that  the  mortgage  was  to  be  a  iecurity 
agamft  the  latter  bonds ?  And  it  wasdecreed {k), 
that  if  the  plaintiff  would  redeem^^  he  (hould  >\\  ^ 
reimburfe  and  fave  harmlefs  the  defendant 
againft  the  2000/.  as  well  as  the  4000/. 

'  So,  if  the  mortgage  be  of  a  leafc  for  years, 
and  afterwards  more  money  be  lent  on  bond,  if 
the  executor  would  redeem,  he  muft  pay  both ; 
for  the  equity  of  redemption  is  affets  in  his 
hands  flj. 


(i)  St  John  V.  Holford^  1  Ch.  Ca.  97. 
(/)  AnonymoiM,  2  Vern.  177.     Prcc.  Ch,  512.  Gory'i 
cafe,  3.SAlk.  240, 

Dd  3o  ^ 
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So  where  jewels  were  pledged  tor  a  (iidi  of 
money,  and  the  pawnee  afterwards  lent  diven 
other  (urns  on  the  pawner*s  notes,  and  the 
pawner  died,  his  executor  was  not  admitted  to 
redeem  without  paying  the  whole  (m).  But  it 
was  faid  that  if  there  had  been  any  crediton 
of  the  pawner  by  bond,  or  a  commiffion  of 
bankruptcy  out  againft  him,  the  pawnee  could 
not  have  tacked  the  notes  to  the  pawn  fo  as 
to  have  preferred  himfelf  before  the  other  at* 
ditor^ 

And  where  a  woman,  bdng  a  bond-creditor, 
married  a  mortgagee  and  died,  and  the  huftani 
took  out  adminiftration  to  his  wife,  he  was  al-* 
towed,  on  a  bill  brought  by  him  to  foreclofe, 
to  tack  the  bond  to  the  nsortgage,  againft  the 
ieir  at  law  (n). 

* 

But  if  one  be  indebted  to  A  by  mortgage  of 
«  term  for  ycars^  and  alfo  indebted  to  him  by 

bond;  if  on  the  death  of  the  mortgagor,  rt^ 

• 

executor  alligns  over  the  equity  of  redemption 
of  the  mortgaged  term,  and  the  aflignee  of  the 

(«)  Demary  v.  'Metcalf>  Gilb,  Rep.  Eq.  104.   ^^ 
Chan/ 419.  Eq.  Abr.  324. 
(«)  Blackwell  v.  Symes>  cited  AmbL  Rep.  686^ 

executor 
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executor  brings  a  bill  to  redeem,  he  (hall  only 
pay  the  mortgage  money  {0). 

But  one  taking  a  mortgage  from  an  heir  of 
an  eftate  charged  with  debts,  cannot  tack  an 
old  debt  of  his  own  outftanding,  fo  as  thereby 
to  ouft  the  creditors  (p). 

Since  the  flatute  againfl  firaudulent  devifes^ 
the  devifee  of  the  equity  of  redemption  cannot 
redeem  without  payment  of  the  debt  upon 
bond>  and  upon  mortgage  (g) ;  becaufe  the  (U^^ 
tute  makes  fuch  devife  void  againft  creditors, 
and  then  the  devifee  ftands  in  the  fame  place 
as  the  heir  would  have  ftood  if  no  devife  had 
been  made ;  but,  before  that  flatute,  fuch  de^* 
vifee  would  not  have  been  liable  to  a  bond- 
creditor. 

But  where  the  queftion  was,  whether  a  mort- 
gagee, who  had  lent  a  ^rther  fum  afterwaids 
upon  a  bond,  Ihould  be  allowed  to  tack  it  to 
his  mortgs^e,  in  preference  to  the  other  credi« 
tors  of  the  mortgs^or  under  a  truft  for  pay-' 

{0)  2  P.  Will.  76,  7.  et  'vid.Jupra.  1 18. 
(^)  Ithell  0/.  Beane,  1  Vez.  215.  itfifra,  i  Atk.  463. 
{q)  Free.  Ch.  511.   3»  \  W.  and  M.  c.  45.    Challis  v. 
Calborn,  i  Eq.  Ca«  Abr.  525.  9. 

D  d  2  ment 
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ment  of  debts  created  by  the  will  of  the  mort* 
gagor,  it  was  decided  that  the  mcMtgagee  fiiould 
not  tack  the  bond  to  the  mortgage  (r) ;  for  there 
being  a  devife  for  the  pa3nnent  of  debts,  the 
dcfcent  was  confequently  broke ;  therefore  the 
mortgagee  could  have  no  (Mriority  with  regard 
to  his  bond,  but,  as  to  that»  muft  come  in»  pro 
rata,  with  the  reft  of  the  creditors  under  the 
truft. 

.  And  where  A  purchafed  of  B  the  lands  in 
queftion,  and  mortgaged  them  to  him  for  (e- 
curing  pact  of  the  purchafe  money,  and  for 
other  part  thereof  gave  a  note  payable  on 
demand,  on  which  loo/,  remained  uniatisfied» 
and  A  devifed  his  lands  to  be  fold  for  payment 
of  his  debts,  and  died,  not  leaving  fufficient  af- 
fets(^);  the  queflion  was,  whether  thie  200/. 
remaining  due  on  the  note,  being  for  part  of 
the  coniideration  money,  fhould  have  a  pre- 
ference to  other  debts,  and  be  looked  on  in 
equity  as  a  chaige  upon  the  land,  and  the  ra- 
ther, for  that  By .  as  mortgagee,  had  the  real 
eftate  in  him.  ^  And  it  was  held  that  B  could 
have  no  preference,  but  muft  accept  (atisfadtion 
in  proportion  only  with  the  other  creditors. 

(f)  Hearns  v.  Bance,  3  Atk.  630* 
(i)  fipnd  V.  Kent,  2  Vcrn.  281. 

u 
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If  the  money  due  on  the  bond  be  lent  firft, 
and  the  mortgage  made  afterwards,  yet  ther^ 
is  the  fame  equity  as  againft  the  heir  of  the 
mortg^or  for  the  mortgagee  to  have  both 
fums  paid  him  (O-  Thus,  where  A  borrowed 
of  B  ^ooL  on  bond,  and  afterwards  mortgaged 
jands  to  B  for  2000/.  lent,  and  then  diedj  the 
plaintiff,  the  iieir  of -/^,  prayed  a  redemption^ 
and  the  defendant  inlifted  that  the  300/.  wa3 
agreed  to  be  fecured  al(b  by  the  mortgage; 
and  the  plaintiff  was  decreed  to  pay  the  de- 
fendant both  debits. 

This  appears  to  be  one  of  thofc  inftances  19 
which  equity  wi)l  carry  the  debt  beyond  the 
penalty  of  the  bond,  if  the  principal  and  interefl 
exceed  it  fu)  -,  for^  in  this  cafe,  the  obligee  is 
the  defendant,  ^nd  the  plaintiff  applies  for  re- 
demption ^  therefore  if  ih^  principal  and  in- 
terefl exceed  the  penalty,  the  plaintiff,  in  equi- 
ty, ought  to  pay  it,  for  he  comes  for  equity, 
and '  it  is  a  maxim  th^t  he  t/^at  fceks  equity 
fHuft  do  it, 

(/)  Wyndham  a;.  Jeniungs^  2  Rep.  Ch.  247,  Haliiby 
V.  Kirtland,  2  Ch.  Rep.  361. 

(m)  Peers <v.  Baldwin,  2  £q.  Ca.  Abr.  61 1.  pL  4.  3  Atk.  ^ 

(1 8.  SeJ  fu^re,  as  the  law  is  now  anderftood,  <vi«.  that 
the  tacking  is  an  equity  merely  to  avoid  circuity  of  ac- 
tion, vid.Jitfra. 

D  d  3  But  A 
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But  if  there  be  a  fubfequent  loan  of  money 
On  bond  by  a  mortgagee,  with  a  declaration 
that  it  (hall  be  a  furcharge,  it  feems  the  mort- 
gagee would  be  entitled  to  both  09  redemp* 
tion  (jt). 

But,  if  the  mortgagee  or  aflignee,  to  whom 
money  is  due  on  bond,  countenance  a  fraud 
upon  a  third  perfon,  by  concealment  thereof, 
the  mortgage  (hall  be  redeemed  upon  payment 
of  the  principal  money  only  (t/) :  therefore,  where 
the  plaintiff,  devifee  of  an  eftate,  fubjeft  tt>  a 
mortgage  term  for  1000  years,  let  the  intereft 
run  in  arrear,  and  gave  feveral  bonds  for  (c* 
curing  it,  and  then  died;  his  (on  and  heir  be- 
ing about  to  marry,  the  intended  wife's  father 
applied  to  the  mortgagee  to  enquire  what  was 
due  on  the  mortgage,  who,  being  de(ired  not 
to  difcover  the  bonds,  faid,  that  there  was  only 
500/.  due,  and  that  all  intereft  was  paid ;  and 
that,  upon  payment  of  the  joo/.  he  would  de- 
liver up  the  mortgage.  The  court  held,  on 
application  to  redeem,  that  the  mortgagee,  by 
concealing  the  bonds,  had  difcharged  the  lands 
from  being  liable  to  more  than  what  was  then 

(;r)  Goddard  <z;.  Complin>  I  Chan*  Ca.  119.     Bedfoni 
<v.  Backhoufe,  2  £q.  Ca,  Abr.  615.  pi.  12. 
w  0)  Barrett  V.  Wells,  Prcc.  Ch.  131. 

^  pretended 
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l^retended  to  be  upon  them,  and  decreed  a  re- 
demption, upon  payment  of  the  500/.  with  inr 
tereft  from  that  time,  and  without  cods. 

If  the  perfon,  claiming  the  equity  of  re- 
demption^ is  a  purchafer  for  a  valuable  con- 
fideration^  the  mortgage  may  ^be  redeemed  by 
him  without  difchai^ng  the  bond  {z) ;  becaufe 
the  lands,  in  the  hands  of  the  alienee,  can  be 
charged  with  nothing  but  what  is  an  imme* 
diate  lien  thereon,  whieh  the^  bond  is  not. 

So,  if  there  be  feveral  incumbrances  upon  an 
eftate,  and  the  prior  incumbrancer  claims  a 
bond  likewife,  it  will  be  poftponed  to  all  real 
incumbrances,  whether  by  mortgage,  judgment, 
or  ftatute  {a);  for  the  bond  is  no  charge  on 
the  eftate,  and  he  hath  not  the  fame  equity 
againft  a  puifne  incumbrancer,  as  againll:  an 
heir  at  law^  who  ^s  liable  to  the  bond  in  refped 
of  aflets^p 

{»)  Bayly  v.  Robfoa,  Free.  Ch.  89.  Archer  ^.  Snatt, 
zStrange^  1107.  Wood  '?.  Mortimer^  cited  in  the  lafl 
cafe,  I  £q.  Ca.  Abr.  325*  pi.  10.  1  Vez.  87.  Coleman 
«•  Wince,  Free.  Ch.  511^  ^iV.  Troaghton  <y.  Troaghton« 
I  Vez.  87*     3  Atk.  656. 

(«)  Morrett  v,  F.  Hafke,  2  Atk.  52.  Gory's  cafe, 
3  Salk.  240.  Troaghton  «.  Troaghton,  i  Vez.  87.  Fowis 
Vs  Corbett^  3  Atk.  556.  - 

D  d  4  Mort- 
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Mortgages  are  held  not  to  be  within  the 
words  of  the  ftatute  of  limitations ;  and  no  po-s 
fitive  time  hath  as  yet  been  fixed  upon,  which 
fhall  be  an  abfolute  bar  to  redemption,  becaufe 
^^^     courts  of  equity  have  confidercd  that  a  mort- 
>c*  A^^r^^*^    gagce  cannot  be  injured  if  he  receives  his  prin«9 
^       \^      cipal,  intereft,  and  colls ;  though  a  mortgagor 
/ ff^ 'TffU^ :  xooi^ ^  if  he  be  obliged  to  part  with  his  eftate 
J^^O  *  for  l^^s  than  its  value.     But  the  making  up  of 

S  J%^^  ^  ^  accounts,  after  long  periods  of  time,  being  very 
^7  difficult,  and  attended  with  great  h^rdlhip  oa 

ff  U<^'  SiT  *^^  mortgigee,  it  hath  been  thought  reafonable 
/tAA/L^. .  '  *o  eftablifti  on  an  equity,  in  analc^  to  this 
J^ta^  fc/C       ftatute  (ft),  a  period,  at  which  prima  facie ^  the 

right  of  redemption  (hall  be  prefumed  to  be 
deferted  by  the  mortgagor,  unlefs  he  be  capable 
of  producing  circumftances  to  accouqt  for  hi$ 
negled,  fuch  as  by  imprifonment,  infancy,  cot 
Tcrture,  or  by  having  been  beyond  fea,  and  not 
by  having  abfconded,  which  is  an  avoiding  or 
retarding  of  juftice.  And,  to  preferve  an  uni- 
formity between  the  proceedings  in  courts  of 
law  and  equity,  twenty  years  after  forfeiture 
and  poffeffion  taken  by  the  mortgagee,  no  in- 

^  {h)    Knowles    ^v*    Spence>    3    Mofel.    225.      Ord  o^ 

Smithy  Sel.  Ca.  Ch.  9,  10.  Ibid,  56.  Jenner  'v.  Tracey, 
note.  3  P.  Will.  288.  Belch  v.  Harvey,  ibid.  Saundcri 
«.  Hord,  I  Rep.  Ch.  184.  Clapham  v.  Bowyer,  ibid.  206; 
0t^  Atk.  313. 

tercft 
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terefl  having  been  paid  in  the  mean  time,  hath 
been  fixed  upon  as  the  period,  beyond  which  9> 
light  of  redemption  (hall  not  be  favoured. 

And  a  defendant,  in  a  bill  for  redemption  (c), 
may  avail  himfelf  of  this  equity  by  pleading  the 
ftatute  of  limitations.  This  point  was  (o  fet* 
$led  by  Lord  Hardwicke^  after  an  inveftigatioa. 
of  the  authorities  on  the  fubje(%  in  the  cafe  of  -  0  -, 

Aggas  and  Pickerelly  and  the  plea  allowed*. 

.  And  as  the  courts  do,  prima  facie^  confider 
the  redemption  as  barred  after  twenty  yeanj 
where  there  is  no  difability  in  the  mortgagor^ 
in  imitation  of  the  firft  claufe  of  the  (latute  of 
limitations  (d)  \  fo,  after  the  difability  is  rcr 
moved,  the  time  fixed  for  profecuting  in  the 
proyifo,  which  is  ten  years,  ought  lijcewifc,  it 
feemsi  to  l^e  obferved. 

.  Thus,  at  a  rehearing  before  the  Lord  Keeper  {e\ 
affifled  by  two  juftices,  concerning  the  redempr 
tion  of  a  mortgage  that  bad  been  made  above 
forty  years,  the  court  declared  the  mortg^goraf 
Ihould  not  be  relieved  ^fter  twenty  years,  for^ 

(f)  Aggas  V.  Pickcrcll,  3  AtJc.  225. 
(J)  Per  Lord  Talbot  in  Belch  v.  Hcrvcy,  note,  3  Will. 
288.     ^uari  et  'uid.  infra,  Rakeftraw  <v.  Brewer. 
{<)  White  v.  Ewer,  2  Vent.  340.     1  Cb.  Ca.  102. 

though 
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though  thefe  matters  in  equity  were  to  be  go^ 
verned  by  the  courfe  of  the  courts  yet»  as*  in 
the  ftatute  of  the  2 1  JameSf  cap.  1 6.  the  l^A 
lature  had  adjudged  it  reafonable  to  limit  the 
time  of  entry  to  that  period,  unlefs  there  were 
iuch  particulaj  circumftances  as  might  vary  the 
ordinary  cafe,  which  were  therein  provided  for, 
it  was  bed  to  fquare  the  rules  of  equity  as  near 
the  rules  of  reafbn  and  law  as  might  be. 

And  the  court  refufed  to  redeem  after  thirty- 
three  years,  although  it  was  proved  by  one  wit* 
nefs  that,  about  twenty-four  years  before  the 
then  application  to  redeem,  the  mortgagee  had 
told  him  he  was  fully  fatisfied,  and  paid  all  his 
demands  upon  the  mortgagor  (f). 

But  the  reporter  fays,  that  the  court  pro* 
pofed,  in  refpedt  of  the  badges  of  equity  in  this 
caufe  in  favour  of  the  plaintiff,  to. do  fome- 
thing  for  the  plaintiff  which  the  defendant  con* 
Tented  to. 

In  the  cafe  of  Chapman  v.  Boyer  (g)^ "  That 
the  mortgage  had  not  been  redeemed  after 
twenty  years  forfeiture^,  and  that  the  efUte  had 

(f)  liham  <ifc  Cole,  1  Rep.  Ch.  i  %%. 

(g)  Chapman  ^.  BoytTj  i  Rep.  Ch.  206.    NeUbn  34. 

defcended 
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defcended  to  an  heir  who  had  fold  the  fame/' 
was,  on  pleadings  held  good. 

• 
But,  if  there  be  fraud  in  the  tranfaftion,  as 

if  a  mortgage  be  made  by  an  abfolute  deed 

without  a  defeazance,  no  length  of  time  will  be 

a  bar  (A). 

Thus,  where  A^  for  a  fmall  fum  of  money, 
mortgaged  lands  to  B^  and,  to  deceive  the 
mortgt^or,  it  was  exprefled  that  the  redemp- 
tion ihould  be  made  with  A*^  own  money  and 
in  his  l\f€-timc  (ijs  -4's  neceflities  drove  him 
abroad,  where  he  died;  B  afterwards  devifed 
the  money,  if  the  mortgage  Jhould  be  redeem^ 
ed.  On  a  bill  exhibited  to  redeem,  length  of 
time  was  obje&ed,  forty-one  years  having  elapf* 
cd ;  but  the  court  decreed  a  redemption,  fay- 
ing, thatt  there  wa^  fraud  in  the  original  agree-^ 
ment,  for  the  words,  to  be  paid  with  his  own 
money 9  were  thrown  in  to  make  A  imagine  it 
could  not  be  done  otherwife. 


{h)    Ca.  Tcijap,  Talbot,  63.  et  'vld.  Baker  v.  Wind, 
I  Vez.  i6o« 

(i)  Orde  0^.  Smithy  Seled  C9.  ip  Ch«  9>  lo. 


So, 
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So,  alio,  if  thoe  be  any  l^;al  impediment 
afiefting  the  perfon  having  a  right  to  redeei^ 
he  may  redeem  after  fuch  impediment  is  re- 
moved, although  the  period  limited  by  the 
court  be  pad.  For  this  being  an  equity 
founded  upon  the  ftatute,  no  greater  allowance 
is  made  in  confideration  of  length  of  time^ 
than  the  ilatute  of  limitation  gives  in  cafes 
coming  within  its  letter  (/ )•  Thus,  where  huf- 
band  and  wife  mortgaged  copyhold  lands  (of 
which  fhe  was  feifed  to  her  and  her  heirs,  accord- 
ing to  the  cuftom  of  the  manor)  by  furrender 
to  the  mortgagee,  which,  by  non-payment, 
became  forfeited;  the  mortgagee  took  poflef^ 
(ion,  and  difpofed  of  them  to  his  wife  for  life, 
with  a  leveriion  to  the  defendant  and  his  heirs : 
afterwards  the  wife,  the  mortgagor,  died,  not 
having  been  able  to  redeem  during  her  cover- 
ture. The  lands  were  conveyed  over.  Then 
the  plaintiff,  her  fan  and  heir,  applied  to  the 
mortgagee  lo  redeem,  and  it  was  infifted  that 
he  ought  not  to  redeem  againft  the  alienee  of 
the  premifes,  twenty-five  years  being  elapfed ; 
but  the  court  refolved,  that,  in  regard  of  the 
impediment  in  the  plaintifTs  mother,  which 
prevented  her  redeeming  during  her  coverture, 

(I)  Cornel  v«  Sykes^  i  Rep.  Ch.  194. 

the 
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the  plaintiff  ought  to  redeem>  and  decreed  ac- 
cordingly. I 

And  the  plaintiff,  in  a  bill  to  redeem,  may 
take  advantage  of  fuch  legal  impediment  on 
plea  of  the  ftatute  of  limitation  by  way  of  re-^ 
ply,  or  by  amending  his  bill  {m).  And  for  this 
leafon  Lord  Hardwicke  was  of  opinion,  in  the 
cafe  of  Aggas  and  Pickerell,  that  if  a  bill  was 
brought  to  redeem,  and .  the  plaintiff  fet  forth 
that  he  had  been  long  out  of  poffeflion,  and 
did  not  (hew  himfelf  to  be  within  any  of  the 
exceptions  of  the  ftatute,  you  could  not  take 
advantage  of  that  by  demurrer ;  for  the  plains 
tiff  might  make  it  appear  by  way  of  reply,  or 
by  amending  his  bill,  that  he  was  within  the 
iavings  of  the  ftatute,  or,  upon  a  plea,  he  might 
prove  himfelf  to  be  within  the  exceptions.  But 
if  it  was  to  be  allowed  by  way  of  demurrer^ 
the  bill  would  be  out  of  court. 

But,  if  the  twenty  years,  confidered  in 
equity  as  a  prefumptive  bar,  begin  to  run,  the 
intervention  of  a  legal  difability  in  the  perfon 
having  a  right  to  redeem,  will  not  prevent  the 
time  going  on  againft  him. 

{m)  5.Atk.  225. 

Thus, 


414  ^^<^  ^^^   CLAtU  TBE 

Thusy  where  the  {dauitiflTs  fiidier»  in  1 697^ 
mortgaged  the  lands  in  queftion  to  the  defen* 
dant,  and  in  1698,    the  mortgage  being  for^ 
felted,    the    defendant    brought     his    eje£t-» 
ment  and  recovered  pofleffion  {n)  i  and  on  a 
bill  to  redeem  or  foreclofe,  had  a  decree  atcoid* 
ingly,    which  was    afligned    and   enrolled    in 
1 70 1.     In  17029   the  plaint liTs  father  died. 
The  i^intiff  continued   an  infant  till  1709, 
when  he  came  of  age.     In  i7ai>  he  brought 
a  bill  to  fet  aiide  this  decree,  and  be  let  into  a 
redemption,  on  payment  of  principal,  interefl^ 
and  cofts,  fuggefting  therein  that  the  defen- 
dant was  much  overpaid  ^  that  the  lands-  were 
of  greater  value ;  that  the  proceedings  in  the 
decree  were  ex  parte  \    and  that    there  were 
many    irregularities   therein.      The  defendant 
anfwered  to  part,  and  pleaded  the  decree  dF 
foreclofure  and  enrolment  ;,  iniifting,   that  it 
would  be  againft  pradice  to  fet  afide  a  decree^ 
figned  and  enrolled,  by  an  original  bill:  and 
the  Lord  Chancellor  difmifled  the  bill,    but 
without  cods,  faying,  that,    in  this  cafe,  the 
infancy  of  the  plaintiff  would  not  help  him> 

(n)  Floyd  v.  Manfcll,  Gilbert's  Rep.  Eq.  185.  St. 
John  a/.  Turner,  2  Vcrn.  418.  Knowlcsi^.  Spence^  Mort. 
225. 

5  the 
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(lie  n^t  to  redeem  not  beginning  in  his  time, 
but  in  his  anceHor's^  for^  in  all  fuch  cafes,  the 
party  was  barred,  and  had  not  twenty  years  after 
the  impedmient  was  removed. 

And  fo  it  is,  although  there  be  coverture  or 
a  tenancy  by  courtefy  {^),  yet,  if  the  time  .  be- 
gin to  run,  the  diiability  will  not  proteft  the 
equity  of  redemption. 

But,  wbeie  there  has  been  an  account  made 
up  on  a  bill  to  foredofe  within  twenty  years, 
though  the  mortg^e  be  fifty  years  old,  yet  the 
heir  of  the  mortgagor  will  not  be  barred;  and 
the  reafi>n  is,  that  the  difficulty  of  accounting 
(which  is  one  principal  ground  upon  which  the 
court  found  their  objedion  to  redemption  after 
a  great  length  of  time)  being  removed,  no  injury 
will  accrue  to  the  mortgagee  in  being  obliged  to 
leceive  back  his  principal,  intereft,  and  cofls. 
And  therefore,  where  the  bill  was  to  redeem  a 
mortage  made  in  1642  (p),  it  appeared  the 
mortgagee  entered  in  1650,  and  there  were  three 
defcents  on  the  defendant's  part,  and  four  on 
the  part  of  the  plaintiff;  but  the  length  of  time 
being  anfwered  for,  the  greatefl  part  by  infancy 

(#)  2  Atk.  333, 
'(/)  Proftcr  V.  Cowper,  z  Vcrn.  377.  Tiin.  T.  2700^ 

or 
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or  coverture,  and  an  account  having  been  made^ 
up  by  the  mort^igee  on  a  bill  brought  by  him 
in  1686,  to  foreclofe,  the  court  decreed  a  re- 
demption and  an  account  from  the  foot  of  the 
account  in  1686. 

And  an  account  fettled  between  the  mortga* 
gor  and  mortgagee  within  the  time  limited,  al- 
though  there  be  no  bill  filed,  will  preferve  the 
mortgagor's  right  of  redemption. 

•  Thus,  where  a  mortgage  was  made  in  1713 
(^),  and  the  clerk  to  the  folicitor  for  the  mort- 
gagor, in  order  to  pay  off  the  mortgage,  fettled 
an  account  in  1 730,  of  what  was  due  for  princi* 
pal  and  intereft,  and  no  farther  proceedings  were 
had ;  yet  that  was  held  by  Lord  HardtvickCy  on 
application  in  1 742,  to  fave  the  right  of  re- 
demption. 

But,  although  there  be  a  decree  to.  redeem^ 
and  an  account,  yet,  if  it  be  fufFered  to  lie  dor-. 
mant,  and  be  not  profecuted  within  the  time 
limited,  the  mortgagor  and  his  heirs  will  be 
barred. 

Thus,  where  A^  in  1 639  (r),  demifed  the  lands 
in  queftion  to  B  to  counter- fecure  him  againil 

(f)  Anonym.  2  Atk.  333. 

(r)  St.  John  v.  Turner,  2  Vcrn.  418* 

debts» 
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debts,  for  which  B  flood  bound  as  feeurity 
to  the  amount  of  4000/.  In  1649,  B  entered 
on  his  fecurity,  and,  by  will,  devifed  certain  fums 
out  of  it  to  his  daughters^  and  the  refl  to  his 
fonSi  In  1662,  the  executors  allotted  the  lands 
among  the  children  of  B  according  to  their  ref* 
pedtive  proportions*  In  1663,  a  bill  was  brought 
by  the  heir  of  A  to  redeem,  and  thereupon  a 
decree  was  made^o  account.  The  heir  died^ 
Afterwards  the  fuit  was  revived  by  A^s  daugh- 
ters, who  were  co-heirefles,  and  in  1672,  an  ac^ 
count  was  again  decreed.  The  plaintiff  being 
of  the  fame  name  as  A,  purchafed  the  equity  of 
redemption  of  the  lands  in  queflion  from  the 
co-heireffes,  and,  in  1 700,  brought  his  bill  to 
redeem,  and  to  have  the  benefit  of  the  former 
decrees.  But  the  Lord  Keeper  difmiffed  the 
bill,  and  would  not  allow  the  plaintiff  to  redeem, 
by  reafon  of  the  difficulty  of  accounting  after  fo 
great  length  of  time,  efpecially,  as  the  mortga- 
gor had  himfelfacquiefced  from  1639  to  1663, 
and  neither  paid  the  debt  nor  fought  a  redemp- 
tion ;  for,  though  a  decree  had  been  obtained, 
it  was  not  profecuted* 

But  there  is  a  fpecies.of  contraft  which  par- 
takes of  the  nature  of  ar  mortgage  in  as  much 
as  there  is  a  debt  due,  and  an  eftate  as  a  fecurity 

E  c  for 
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iov  the  re-payment,  but  diffen  from  it,  in  the 
circumftances  that  the  rents  and  profits  are  to 
be  received  without  account  till  the  principal 
money  is  paid  off,  and  that  there  b  no  remedy  to 
inforce  the  payment.  This  is  called  a  Welch 
Mortgage,  and  implies  a  perpetual  power  of  re-- 
demption  fubiifting  forever,  and  the  mortgagee 
cannot  compel  a  redemption  or  a  foredoiuie. 

Thus,  where  there  was  a  provilb  in  the  deed 
{s)i  that  if  the  mortgagor,  or  his  heirs,  or  affigns, 
fhould,  on  a  Michaelmas  day  named  in  the 
deed,  or  any  Michaelmas  day  following,  pay  to 
the  mortgagee,  his  heirs,  or  afligns,  the  mortgage 
money  and  all  arrears  of  intereft  which  fliould  be 
then  due,  then  the  conveyance  was  to  be  void; 
ic  was  held  to  be  in  the  nature  of  a  conditional 
purchafe,  fubjed  to  be  defeated  on  the  payment 
of  the  fums  ftipulated  at  any  Michaelmas  day 
at  the  eleftion  of  the  mortgagor  or  his  heiis  y 
and  that  there  was  an  everlafting  fubfifting  right 
of  redemption,  defcendible  to  the  heirs  <A  the 
mortgagor,  which  could  not  be  forfeited  at  law 
like  other  mortgages  j  and  that,  therefore,  there 
could  be  no  equity  of  redemption,  or  any  occa- 
fion  for  the  affiftance  of  the  court,  but  themort- 

(/)  Howel  i;.  Price,  Prcc^Ch.  4*3.  Sc  i  P.Will.  291. 
a  Vera.  70  y. 

gagor 


gagpr  mighty  even  at  law,  defeat  the  conveyance 
by  complying  with  the  terms  and  conditions  of  it^ 
which  were  not  limited  to  any  particular  time, 
but  might  be  performed  at  any  Michaelmas 
day  to  the  end  of  the  worlds 

So  where  there  was  an  agreement  (/)  that  the 
mortgagee  (hould  hold  the  premifes  until  he  was 
(atisfied,  time  was  held  to  be  no  bar  to  the  re-> 
demption;  not  even  though  it  appeared  by  the 
plaintiff's  own  (hewing  that  fixty  years  were 
clapfed* 

So  where  A^  in  1 699  («),  having  borrowed  50A 
of  jB,  conveyed  feveral  houfes  to  the  ufe  of  ^  and 
his  heirs,  until  he  (hould  have  received  by  the 
rents  and  profits  thereof  the  50/.  with  intereft, 
and  all  other  fums  by  him  advanced  to  the  mort-^ 
gaigor;  and  after  payment  by  fuch  rent  of  the 
50/.  and  all  fuch  fums  as  (hould  be  advanced, 
then  to  the  urfe  of  ^  for  life,  with  remainder 
over,  and  no-  application  was  made  to  redeem 
until  1740;  it  was  held,  on  a  queftion  whether 
this  mortgage  might  be  then  redeemed,  that  the 
eftate  was  then  a  redeemable  intereft,  and  that 
no  bar  arofe  from  length  of  time.     For  it  was 

(/)  Orde  V.  Heming,  i  Vern.  418. 
(u)  Y9L%t%  'V.  Hamblj,  2  Atk.  360. 

£  e  a  faid, 
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(aid,  that  this  differed  (roin  a  common  mort-* 
gage,  this  being  a  conveyance  of  the  inheritance, 
for  (ecuring  the  money  lent,  or  any  other  fum 
advanced  by  the  mortgagee^  in  truit  that  the 
mortgagee  (hould  continue  in  pofleflion  till,  by 
perceptions  of  the  rents  and  profits^  he  (hould 
be  iatisfied,  the  principal  and  intereft  upon  fuch 
fums  as  he  had  already  lent,  or  (hould  lend,  and 
fubjeA  thereto  in  truft  for  the  mortgagor,   &c. 
Now  there  never  could  be  a  forfeiture  under  this 
deed,  becaufe  the  mortgagee  was  only  in  the  na- 
ture of  a  tenant  by  elegit;  and  as  foon  as  his 
principal  and  intereft  was  fatisfied  by  being  paid 
off,  or  by  perception  of  rents  and  profits,  the 
eftate  ceafed  in  B^  and  Aj  or  thofe  'claiming 
through  him,  might  have  brought  an  eje&ment; 
nor  would  any  bar  have  arifen  from  length  of 
time,  unlefs  the  ftatute  of  limitation  had  run 
by    the   mortgagee's   continuing  in  pofleffion 
twenty  years  after  the  money  had  been  paid  off. 
And  the  mortgagor  in  fuch  cafe  may  alfo  come 
into  a  court  of  equity  for  an  account  of  the 
profits  received,  as  on  an  elegit^  and  to  have  the 
furplus,  if  any,  after  difcharging  the  mortgage, 
paid  over  to  him;  and  in  fuch  cafes  there  is  no- 
thing for  the  ftatute  of  limitations  or  the  rule 
adopted  in  equity  by  analogy  to  operate  upon, 
for  there  is  no  forfeiture. 

But 
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But  it  was  obferved,  in  the  preceding  cafe, 
that  if  after  the  account  fhould  be  taken  in 
chancery,  it  fliould  appear  that  the  mortgage 
was  fatisfied  by  perceptions  of  profits  twenty 
years  before,  and  that  the  mortgagee  had  conti- 
nued in  poffeffion  from  that  time,  the  ftatute  of 
limitations  would  run. 

But,  in  the  cafe  of  Hartpole  v.  WalJIiy  (t), 
where  //",  in  confideration  of  600/.  lent  him  by 
Wy  conveyed  eftates  to  hixn  in  fee  fubjeft  to  a 
provifo,  That  **  the  conveyance  (hould  be  void, 
whenever  H^  his  heirs,  executors,  adminiftrators, 
or  affigns,  (hould,  on  any  laft  day  of  June  or 
December^  pay  unto  W^  or  his  heirs,  the  fum  of 
600Z;"  and  it  was  agreed  by  the  indenture,  that 
W  and  his  heirs  (hould  receive  the  yearly 
rent  of  the  premifes  in  lieu  of  his  intereft,  with  a 
view  to  which,  poileflion  was  delivered  to  him ; 
and  afterwards  H^  in  confideration  of  2300/. 
paid  by  W^  granted  and  conveyed  the  premi(es 
comprifcd  in  the  former  mortgage,  together 
with  others,  to  him,  his  heirs,  and  a(figns,  and 
covenanted  that,  whenever  IV  (hould  give  to 
him,  his  heirs,  or  afligns,  eighteen  months 
notice  by  letter  in  writing,  requiring  payment 
for  the  2300/.  Hy  his  heirs  or  afiigns,  (hould 

{xj  Hartpole  v.  Walih,  4  Brown't  Pari.  Ca.  369. 

E  e  3  pay 
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pay   the   fame  with  intereft  within   eighteex^^ 
months  after  fuch  requeft;  and  IF  was  in  likir 
.  manner  let  into  pofleffion  of  the  laft-mentionec) 

premifess  a  bill  for  redemption  brought,  after  a 
period  of  one  hundred  years  were  elapfed,  was 
difmifled,  and  that  decree  for  difiniffion  affirm- 
ed in  the  Houfe  of  Lords. 

The  ground  of  which  decree,  as  to  the  pre. 
mifes  firft  mortgaged,  appears  to  have  been,  that 
the  comprifing  them  in  the  latter  mortgage  put 
it  in  the  power  of  the  mortgagee,  or  his  rcprc- 
fentatives, .  to  afcertain  and  limit  the  time  of 
redemption  by  demanding  the  mortgage  money, 
which  demand  was  admitted  to  have  been 
made  by  fV^ 

Any  aA  of  the  mortgagee,  by  which  he  ac- 
knowledges the  tranfaAion  to  be  a  mortgage 
within  twenty  years,  will  take  the  cafe  out  of 
this  rule ;  {y)y  as,  by  devifing  the  money  in  ca(e 
the  mortgage  (hould  be  redeemed,  or  exhibiting 
/^  A  t.6J  *  ^^  *^  foreclofe,  or  even  by  the  mortgagor 
/^,  Sts-^    keeping  accounts  upon  it  (;?). 

So  a  man,  taking  notice  by  a  will,  or  any 
other  deliberate  :m%,  that  he  is  a  mortgagee, 

^  0)  Oi^v.  Smith,  Sel,  Ca.  Ch.  9,  frfit^    Vid.  %  Vea. 

Jan.  22.  2  Vez.  Jan.  84. 
(«)  )  Vezt  Jan.  ^« 
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will  take  the  cafe  out  of  the  rule  that  a  mortga- 
gor (hall  not  redeem  after  forty  years. 

But  a  mere  converfation,  by  which  a  perfon, 
once  a  mortgagee,  but  to  whom  a  fubiequent 
conveyance  was  made,  importing  a  title,  might 

otherwife  have  been  inferred  to  have  admitted 

» 

he  held  by  mortgs^e,  was,  on  an  appeal  from  a 
decree  of  the  Mafter  of  the  Rolls,  deemed  by . 
the  Chancellor  not  to  be  a  cafe  within  the 
exception. 

On  the  appeal  to  which  I  have  laft  alluded, 
the  £sLiSts  appeared  to  be,  that  a  furrender  was 
made  by  P  to  My  the  reconveyance  to  be '  to 
fuch  ufes  as  P  Ihould  dired:,  or  to  himfelf  in 
fee  (a).  There  was  a  fubfequent  furrender  to 
the  ufe  of  himfelf  for  life,  remainder  to  his  wife 
for  life,  remainder  to  M  in  fee,  fubjeft  to  the 
trufts  of  the  former  conveyance.  Under  thefe 
conveyances  P  enjoyed  the  eftate  without  pay- 
ing intereft  until  the  year  1751,  when  he  died, 
and  after  his  death  his  wife  enjoyed  in  like  man- 
ner during  her  life.  In  the  year  1751,  upon 
the  deceafe  of  the  hufband,  part  of  the  pre- 
mifes  were  fold,  and  the  wife  joined  in  the  con- 
veyance.    She  dying  foon  after,  M  took  pof- 

(«)  Perry  <u  Marfton,  2  Bro.  Rep.  Chan>  397. 

£  e  4  feffion^ 
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ieflion,  and  held  the  fame  without  any  account 
to  1765,  and  from  thence  to  1779  no  aft  was 
before  the  court  to  (how  under  what  title  M 
held.  In  1776  a  bill  was  filed  to  redeem.  In 
the  firft  anfwerputin  1780,  ^denied  that  he 
held  as  a  mortgagea,  and  claimed  to  hold  by 
title  under  the  fecond  deed.  In  the  fame  year 
the  converfation  pafled,  which  was  confidered  as 
a  declaration,  that  M  held  only  as  a  mortgagee. 
It  was  a  converfation  between  the  fon  of  P  and 
Jl/,  in  which  Jl/alked  the  fon,  why  his  father 
did  not  pay  the  money ,  to  which  he  an/wered^ 
becaufe  he  was  fo  poor  he  could  not  pay  it. 
The  reply  o/M  to  this  was,  he  was  ready  to 
fettle  the  matter  without  fuit.  An  amended, 
bill  was  afterwards  filed,  and  the  caufe  was  heard 
^t  the  Rolls,  and  on  the  above  evidence  being 
read,  a  redemption  was  decreed.  But,  upon  ap- 
peal to  the  Chancellor,  the  decree  was  reverfed, 
on  the  ground  that  the  fecond  conveyance  muft 
have  been  in  confequence  of  a  new  agreement, 
not  a  mode  of  keeping  up  the  mortgage;  as 
otherwife  the  mortgagee  would  have  got  the 
equity  of  redemption  for  nothing,  and  the  P's 
would  have  eftates  for.  life,  fubjeft  to  the  mort* 
e^e  money,  which  was  more  than  they  were 
worth:  the  words,  **  fubjeft  to  the  trbfts," 
jmiufl  therefore  mean,  "  fubjeft  to  the  life 
(l^at^is"  of  the  mort^or  and  bis  wife.    Then  if 
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if  it  was  confidered  as  matter  of  title,  the  rule 
-did  not  apply.  If  M  had  been  the  furrenderer 
(which  he  ought  to  have  been)  it  could  not 
have  been,  that  a  converfation  (hould  defea^:  a 
clear  aft.  Then  there  was  evidence  of  a  clear 
pofleflion  in  P  and  his  wife.  After  her  death 
the  ATs  took  the  eflate,  and  treated  it  as  their 
own.  On  the  whole  the  Chancellor  was  of 
opinion,  that  the  furrender  was  an  inftrument 
of  title  J  and  the  decree  was  reverfed. 

So,  where  a  bill  was  demurred  to,  becaufe  it 
was  to  be  relieved  againft  a  mortgage  after 
forty-one  years,  yet,  on  a  promife  being  proved 
that  the  mortgagor  fhould  be  at  liberty  to  re- 
deem after  twenty-feven  years,  the  demurrer 
was  difallowed  (6) ;  becaufe,  though  forty-one 
years  had  pafled  iince  the  mortgage,  yet  but 
fourteen  had  elapfed  after  the  time  agreed  for 
redemption. 

So,  a  mortgj^e  was  decreed  to  be  redeemed 
upon  the  foot  of  an  account  ftated  previous  to 
the  mortgagee's  entering  upon  the  premifes, 
notwithftanding  he  had  been  in  poffeffion  forty 

ifi)  WUtc  V.  Pigeon,  TotliiUj  232. 

years; 


J 
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years  (c) ;  the  hu(band  of  the  heir  of  the  mort* 
gagee  having  entered  into  an  agreement  with 
the  heir  of  the  mortgagor,  about  (even  years 
before  the  bill  for  redemption  came  to  a  hear* 
ing,  for  the  purchafe  of  the  equity  of  redemp)- 
tion.  For  although,  for  reafons  fufficiently 
evident  in  the  cafe,  the  court  refufed  to  deciee 
a  fpccific  performance  of  that  agreement,  yet  it 
feems  to  have  been  conGdered,  as  an  admiffion 
by  the  mortgagee,  that,  at  that  time,  he  con- 
ceived the  mortgj^or  had  a  right  to  redeem, 
which,  occurring  within  (even  years  of  the  time 
of  exhibiting  the  bill,  brought  this  cafe  within 
the  i^fpning  of  that  immediately  preceding* 

Upon  the  fame  principle,  a  redemption  was 
decreed  upon  a  bill  filed  fifty-five  years,  after 
the  original  mortgage,  and  forty-ieven  years  af- 
ter the  mortgagee  got  into  pofleflion,  after  five 
ejedmcHts  brought  to  defeat  his  eftate  by  a 
title  paramount,  and  after  refiifal  by  four  dif- 
ferent anfwers  to  come  to  an  account  upon  the 
foot  of  the  mortgage,  and  to  redeem  {d).  For, 

(r)  Conway  v.  Shrimpton,  I  Brown's  Pari.  Ca.  309,  /i^^/ 
9  £q.  Ca.  Abr.  596.  Ca.  10.  738.  Ca.  2. 

fi/J  Palmer  4t  ^.  v,  Jackfon  §t  aP,  5  Brown's  Pari.  Ca. 
•94- 

the 


i 
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the  npn  -  redemption  for  thirty -eight  years  of 
the  time  elapfed,  being  accounted  for,  by  hav- 
ing been  occupied  in  different  fuits  brought 
by  the  contending  parties,  a  period  of  feventeen 
years  only  had  run  out  between  the  time  of 
fettling  that  difpute,  and  the  exhibiting  a  bill 
.    tp  redeem. 

And  if  the  mortgageeyMftmiV  to  be  redeemed, 
time  will  be  no  bar. 

Thus,  where  a  bill  was  brought  to  redeem 
after  the  mortgagefhad  been  in  pofleflion  from 
1707  to  1732,  the  year  in  which  the  bill  was 
filed  (e) ;  and  the  defendant  (it  being  a  family 
affair)  fubmitted  by  his  anfwer  to  be  redeemed 
notwithftanding  the  length  of  time ;  Lord  Hard^ 
wickcy  though  he  faid  he  faw  no  colour  for  the 
redemption,  yet,  on  the  defendant's  fubmiffion, 
decreed  an  account  of  what  was  due  for  prin- 
cipal, intereil,  and  cofts,  and  directed  the  plain- 
tiff*  to  pay  the  fame  in  fix  months  after  the 
.Mafter*9  report,  or,  in  default,  th?  bill  to  b^ 
difmifled  without  cofls* 

Time  will  be  no  bar  if  the  mortgagor  remain 
•    in  ppffcffion  (f).  As,  where  a  perfon  had  cham- 

(r).  Prodor  'v.  Gates,  2  Atk.  Rep.  140. 

(/)  Kakeftraw  <v.  Brewer,  Sel.  Ca.  Ch.  55.  Mofely  189. 

ber? 
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bers  in  Gray*s  Tnriy  and  mortgaged  them  in 
1687,  but  continued  the  pQifeflion  till  1700; 
at  which  time  an  order  of  the  bench  was  made 
to  deliver  pofleffion  of  the  mortgaged  predSifes 
to  the  mortgagee ;  upon  part  of  which  he  en- 
tered ;  but,  as  to  the  other  part,  the  mort- 
gagor continued  in  pofTeffion  till  1708,  when 
he  died,  leaving  the  plaintiff  an  infant,  who 
came  of  age  in  1 7 1 4.  From  the  death  of  the 
mortgagor,  the  mortgagee  had  pofleffion  of  the 
whole.  A  bill  was  brought  to  redeem  in  1726, 
and  it  was  fo  decreed  at  the  Rolls,  and  the  de- 
cree was  affirmed  by  Lord  Chancellor  Kijzg^ 
who  faid  nothing  was  more  clear  than  that,  if 
the  mortgagor  was  in  pofleffion  of  any  part,  he 
Ihould  be  admitted  to  redeem  the  whole ;  for, 
part  of  the  chambers  he  might  redeem  as  be- 
ing in  pofleffion  thereof,  and  part  he  could  not, 
feparately  from  the  whole ;  therefore  he  fliould 
jedecm  the  whole.  If  the  mortgagee  were  in 
pofleffion  for  twenty  years,  and  no  intereft  paid, 
there  fliould  be  no  redemption  allowed.  In 
this  cafe  the  mortgagor  was  in  pofleffion  of 
part,  till  1708;  from  1708  to  17 14,  the  plain- 
tiff" was  an  infant,  fo  that  was  accounted  for, 
and  from  that  time  it  did  not  amount  to  twenty 
year?. 

But, 
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*  ^  ^     *'**"^^^«  ^^^  ^^^^'  *^^  court  would  not  enter 

« Iqueflion,  until  they  were  fatisfied  the 
^^had  given  the  parties  leave  to  try  it 
*■  "  Nm^  ^«r,  faying,  that  this  regard  wa§  to  be  had 
to  all  the  focieties  at  law,  that  all  their  diiputes 
might  be  determined  amongft  themfelves ;  and 
the  court,  having  determined  the  right,  order- ' 
ed,  that  the  benchers  Ihould  fettle  what  was 
due  for  principal,  interefl,  and  cods,  and  take 
an  account  of  the  feveral  receipts  and  allow- 
ances. 

On  a  bill  brought  to  redeem  a  mortgage  of 
long  {landing,'  an  objeftion  was  mad^  for  want 
of  parties  (^) ;  namely,  that  as  there  had  been 
an  abfolute  conveyance  made  of  this  eflate  by  y 

the  mortgagee  without  any  claufe  of  redemp-  A-Z^^'^'^A 
tion,  with  feveral  limitations  over,  the  perfons 
in  remainder  under  this  conveyance  ought .  to 
have  been  parties.  Et  per  curiam:  when  a 
mortgagee,  who  has  a  plain  redeemable  intereft, 
makes  feveral  conveyances  upon  trujlj  in  order 
to  entangle  the  affair,  and  to  render  it  difficult 
for  a  mortgagor  or  his  reprefentatives  to  re- 
deem, then  it  is  not  ncceifary  that  the  plaintiff 
(hould  trace  out  all  the  perfons  who  have  ai^ 
iQtereft  in  fuch  trufls  to  make  them  parties. 

(i)  Vates  *v.  Hambly,  2  Atk«  237. 

But  i 


\ 
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But  where  the  redemption  depends  upon  equiN 
able  circumftances,  and  the  pi^ntiff  is  not  in 
the  common  cafe  of  redemptions,  and  where 
the  mortgagee  in  fee  has  made  ail  ab(blute 
conveyance  with  feveral  limitations  and  re* 
mainders  over,  the  decree  cannot  be  complete 
without  bringing  at  leaft  the  firft  tenant  in  tail 
before  the  court. 

2y    '^t^  ^/^     ^^*  ^^  ^  ^^  ^y  *  feeond  mortgagee  to  tc- 
/  ^^^  ^ '^      deem  the  firft  mortgage,  the  mortgagor  or  his 

heir  muft  be  brought  before  the  court ;  be- 
caufe  without  him  complete  juftice  cannot  be 
done  between  all  parties. 

J7,  the  elder,  and  i7,  the  younger  (his  (econd 
fon)  by  furrender,  conveyed  the  rcverfion  of 
copyhold  eftates  (^er  the  deceafe  of  H  the 
elder)  to  B^  in  fee,  fubjeA:  to  redemption  on 
the  payment  of  30/.  and  intereft,  and  B  was 
admitted  tenant  to  the  land  {Ji).  The  eftate 
was  afterwards  charged  with  a  farther  fum  lent 
'    .  to  jy  the  elder,  and  H  the  younger  by  A 

Then  H  the  younger,  who  furvived  his  father, 
devifed  the  eftate  to  S  jfiT,  fubjeft  to  the  mort« 
gage  and  died.     Afterwards  S  H  furrendcred 

•••W^  ><y     {b)  Fell  fv.  Brown,  2  Bro.  Rep.  ChaD.  276,    Et  <vsd. 
Howes  'v.  Wadhazn,  Ridgway's  Rep.  200.  S.  L. 

the 
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llic  ftmc  cftatc,  fubjeft  to  the  firft  mortgages, 
to  F  ill  fee,  to  fecure  the  repayment  of  a  fum 
borrowed  of  F  by  himfelf.     And  by  a  deed 
bearing  even  date  with  the  laft-mentioned  fur- 
render,  the  ufes  thereof  were  declared  to  be  in 
truft  to  fell  the  fame,  and  in  the  firft  place 
to  pay  himfelf  the  money  by  him  advanced^ 
with  intereft,  and  to  pay  the  futplus  to  S  Hy 
his  heirs,  executors,  or  adminiftrators.     F  was 
fidmitted  tenant  to  the  Lord.    Then  J?,  the 
firft  mortgagee,  entered  into  pofleffion  of  the 
faid  copyhold  eftates.    S  H  died,  leaving  R  Hy 
of  Baltimorey  in  the  province  of  Maryland^  his 
heir  at  law.    F  filed  a  bill  againft  J?,  and  R  H^ 
charging  the  latter  to  be  abroad  in  America^ 
and  praying  an  account  of  what  was  due  to  B 
for  principal  and  intereft,  and  that  B  might 
account  for  the  rents  and  profits,  and  pay  to  F 
what  fliould  appear  to  be  due  to  him,  after 
paying  fuch  principal  and  intereft,  and  in  cafe, 
that  ftiould  not  be  fuflkient  to  fatisfy  jPs  de- 
mand, that  the  eftate  might  be  fold,  and  pro-* 
per  parties  join  for  that  purpofe,  and  F  be  paid 
out  of  the  purchafe  money,  and  the  reiiduo 
paid  and  applied  as  the  court  (hould  direct. 
B  by  his  anfwer  acknowledged  the  pofleffiont 
and  faid,  that  he  was  ready  to  account  to  fuch 
perfon  as  ftiould  appear  to  be  entitled  to  the 

I  equity 
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equity  of  redemption ;   but  that  he  did  not 
luiow  who  was  fo  entitled,  not  knowing  what 
was  become  of  T  Hj  whefher  he  was  living  or 
dead)  or  whether  he  was  ever  married,  or  had 
left  any  child  or  children.    One  queftion  which 
arofe  in  the  caufe  was,  whether  there  were  pro- 
per parties  before  the  court,  the  fuppofed  heir 
at  law  of  T  Hy  the  mortgagor,  being  in  Ante- 
rica^  and  his  perfonal  reprefentative  not  being 
before  the  court.     On  the  part  of  Fy  it  was  in- 
filled that  there  were  fufficient  parties  j  that  B 
had  the  real  pledge  in  his  hands,  and  although 
there  might  be  a  contradt  between  the  heir  and 
the  executor,  that  did  not  afFeft  him.  Between 
the  firft  and  fecond  mortgagees,  it  was  not  fle- 
ceflary  to  make  the  mortgagor  a  party.     All 
the  decree  w^  redemption  of  the  firft  mort- 
gage, and  a  conveyance  to  the  fecond,  not  an 
account  of  rents  and  profits,  unlefs  the  mort- 
gagee was  in  pofleffion.  That  neither  the  mort- 
gagor,  nor  the  firft  mortgagee  were  hurt  by  its 
being  unnecefi'ary  to  make  the  mortgagor  a 
party  to  the  bill  between  them  5  for  the  firft 
mortgagee  was  liable  to  no  farther  account  to 
the  original  mortgagor,  the  fecond  mortgagee 
being  bound  only  to  make  him  juft  allowances, 
and  if  he  Ihould  do  otherwife,  being  liable  to 
all  charges  which  might  have  been  made  againft 

tljc 
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thd  firft  mortgsigor  ia  his  account,  ^kh .  the 
ori^nal  mortgagee^  Scd  per  curiam :  it  is  im*' 
poffible  that  a  fecond  mortgagee  (hould  come 
into  this  court  againft  a  fifft  mortgagee, 
without  making  the  mortg^or  or  his  heir  a 
party.  The  natural  decree  is,  that  the  feCond 
mortgagee  Qiall  redeem  thefirft  mortgagee,  and 
that  the  mortgagor  (hall  redeem  hitti  or  ftand 
fbreclofed*  It  therefore  muft  be  necellary  to 
have  the  real  reprefentative  before  the  courts 
though  it  is  not  neceflary  to  have  his  perfonal 
reprefentative* 

Where  a  mortg^igce  affigns  without  the  mort*  <- 

gagpr's  joining)  the  heir  of  the  mortgagor,  ori^'^  t^^  r 
preferring  a  biU  to  redeem,  has  no  occafion  to  ^  ^  '^'^^  ' 
bring  the  original  mortgagee  before  the  courts 
for  the  affignee  as  (landing  in  his  place  will  be 
decreed  to  eonvey  (i). 

Bill  brought  to  redeem  a  mortgage  ag^nft 
one  who  was  then  an  ambaflador  in  Spain-^the 
court  ordered  all  proceedings  tb  delay  for  a  year 
and  a  day,  unlefs  the  ambaflador  (hould  return 
foonen     %  Vem.  317* 

(i)  Hill  V.  Aditms^  2  Atk.  39. 

I^f  There 
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Tbeie  U  M)€  cafe  u  whidi  tlir  kgiihtiire  bas 
tlioa^t  proper  to  take  from  the  mortgagor  the 
equity  of  redemptton»  aad  to  ^ve  the  mort- 
gagee ao  ablbhite  efUte  in  the  land;  that  is, 
where  the  former  is  guilty  of  a  fraud  upon  the 
latter  by  coDcealiqg  prior  incumbrances.  InAicfa 
cafes  it  is  enafted,  by  the  4  8t  5  W.tcM.  cap. 
x6»  that  if  any  perfei)  (hall  barrow  any  moneys 
tCc.  QIC  become  indebted  for  any  other  valuaUc 
COTifidtratiof^i  aad»  for  the  payment  thereof, 
Iball  voluntarily  pvt  a  judjgment,  (tatute,  or 
recognizance,  and  fliall  afterwards  borrow  anr 
other  fum  of  another,  or  for  other  valuable  con- 
fideration  become  indebted  to  fodi  other,,  and 
for  fecuring  the  repayment  and  <&R:harge  there- 
of  (hall  mortgage  lands  to  the  (econd  lender, 
or  to  any  other  perfon  in  truft  for  him,  and 
ihall  not  gite  notice  U^  the  mortg^ee  pf  flich 
judgment,  SCc.  in  writing,  before  the  execution 
of  the  faid  mortgage  or  mortgages  ;  fuch  mort- 
gagor (hall  have  no  benefit  \xk  the  eqiBty  of 
redemption  of  the  lands  mtortgi^ed,  unfefs  (bch 
mortgagpc  w  his  heirs,  upon  notice  given  by 
the  mortgagee  in  writing  tsflder  hand  and  fea^ 
attefted  by  two  witnefies,  of  fttch  former  judg- 
ment, t(e.  (hall  within  fix  nwnths  pay  off  and 
difcharge  the  farte^  and  caufe  thb  fame  to  be 
vacated  and  difcharged^    And  if  any  perfon, 

who 
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wlio  (hall  once  mott^ge  kods  for  valuable 
confideration,  (hall  again  mor^i^  the  (ame 
lands^  or  any  part  thereof^  to  any  peifon^  the 
former  mortgage  being  in  force,  and  (hall  not 
difcover  in  writing  to  the  (ecofld  mortgagee^ 
the  firft  mortgage ;  fuch  fnortgagor  (ball  have 
no  relief  or  equity  of  redemption  again(i  the 
fecond  mortgagee ;  -but  fuch  ftcond  or  third 
mortgagees  may  redeem  any  former  mortgage* 
This  a£t  not  to  extend  to  bar  any  widow  of 
any  mortgagor  of  her  dower,  who  did  not  le- 
gally join  with  fuch  hu(band  in  fuch  mortgage, 
or  otherwife  lawfully  exclude  herfelf. 

On  this  (latute  it  has  been  determined  {k\ 
that  it  is  incumbent  on  the  mortgagor,  pre- 
vious to  a  (econd  mortgage  of  his  lands,  to  give 
the  (econd  mortgagee  notice,  in  writings  tinder 
hb  hand,  of  all  prior  incumbrances*     - 

That  a  m(Htgage/ which  on  the  (ktute  be- 
comes irredeemable  flj,  although  affigned  over 
to  another  in  confidcration  of  what  is  aftually 
due  thereon  for  principal,  intereft,  and  cofts, 
(lill  remauns  irredeemable  in  the  hands  of  the 


O^  Staffotd  it  nF*  V.  Selby,  t  Vera.  599.  S«  C«  1  E. 
Ou  Air.  320.  s*  (0  /^'^« 
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affignee,  ifv!io  may  take  advantage  of  the  ftalute 
againft  daadeftine  mortgages. 

That,  if  z,fubfequent  mortgagee  redeem  fudi 
forclofing  mortgage,  he  (hall  hold  the  eftate 
irredeemable  (m). 

That,  if  there  are  more  lands  in  the  fecond 
mortgage  than  tn  the  firft,  that  is  a  cafe  omitted 
in  the  ftatute  (»)• 

That,  the  adding  an  acre  or  two  would  not 
exempt  the  cafe  out  of  the  ftatute,  but  would 
be  confidered  as  a  contrivance  to  avoid  it(o). 

r 

That  a  mortgs^e,  who  claims  the  benefit  of 
this  ftatute,  muft  have  conducted  himfelf  fiiirly 
throughout  the  tranfaftion  (p) ;  it  being  in- 
tended  to  recompence  honeft  mortgagees  for 
the  trouble,  hazard,  and  charge  they^  may  be 
put  unto»  and  not  to  cover  a  fraud  or  ill  prac* 
tice  in  obtaining  a  mortgage,  or  an  affignment 
thereof,  or  in  becoming  a  purchafer. 

It  ieems  that  a  voluntary  mortgage  is  not 
within  thb  aft  of  parliament.     To  bring  a  cafe 

(m)  Stafford  et «/.  v.  Selby,  %  Vera.  5S9,  S.  C  i  E.  Qu 
Abr.  3ao.  5. 

{n)  Ibid.  W  Ibid.  (f)  Ibid. 

within 
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within  this  ftatute^  the. latter  fecurity  muil  be 
made  for  a  valuable  confideration,  either  original- 
ly credited  to  or  afterwards  permitted  to  con«*  • 
tinue  upon  the  fecurity  of  the  lands  mortgaged, 
otherwife  it  does  not  appear  how  the  not  dif* 
doling  of  the  former  incumbrances  could  amount 
to  the  fraud,  the  prevei^tiop  of  which  is  the 
cxprcfs  objed  of  this  adl  of  parliament.  The 
letter  and  fpirit  of  the  aft  points  at  axharge 
for  valuable  confideration  originally  commuted 
for  or  intruded  to  the  fecurity  of  the  latter 
mortgage^  and  upQA  which  the  mortgagee  re-* 
lies,  . 


Ffj  CAP 
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It  is  clear>  th«it  »  mortgage  is  fuch  an  in- 
tereft  or  eftate  as  is  capable  of  being  devifed, 
and  that  wy  words  in  a  will,  clearly  defcriptive 
of  the  fubjeiffc  (fuph  will  beipg  in  the  cafe  of  a 
mortgage  in  fee,  executed  and  attefted  fo  as  to 
pafs  real  eftates),  will  carry  as  well  the  fubjeft 
pledged,  as  (he  mofiey  fecurpd  thereby, 

Thus(flr),  where  G,  thp  father  of  the  de^ 
fendapt,  being  feifed  i|x  fee  of  lands,  mortgage 
(hem  tQ  K  apd  his  heirs,  with  a  prpvifo  foir 
ri^demption  y  apd  afterwards  JT,  by  his  will  u^ 
writing,  g^ye  all  his  goods,  bills,  bonds,  mortr 
0ages^  or  fpetialties^  for  monies  to  R  JT,  aii4 

(«)  prips  V.  Gryfil,  Qro*  Car.  37.  Trin.  z  Car.  2. 

^  made 
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made  him  his  executor  and  died ;  the  court 
were  of  opinion^  that  the  words  '^  all  mjf 
mortgages'^  made  a  good  devife  of  the  lands 
mortgaged. 

It  may  he  prefumed^  that  the  words  ^.6cu* 
cities  for  money**  would  have  |:he  fame  ef!e&» 
for  they  are  clearly  deicriptive  of  the  fubje&»  in 
its  complex  ftate  of  the  pledge,  and  the  mo- 
ney fecuied  thereby.. 

• 

And  it  feems  clear,  that  if  a  mortgagee  pa7> 
ticularhf  mentions  and  defcribes  lands  mort* 
gaged  (6)9  fo  as  that  they  zxt .  afcertaijied  as 
objeAs  of  his  devife,  they  will  pais,  and  the 
devifee  will  be  entitled  thereby  to  a  decree  in 
chancery  agabft  th^  mortgagor  and  his  heir$» 
to  pay  the  money  or  be  ^reclofed, 

'  And  tWBL  if  the  land  in  mortgage  be  not 
precifely  defcribed^  yet  if  the  locality  be  point* 
cd  out,  and  a  teftator  has  no  other  landed  in* 
tereft,  except  mortgiges,  aofwering^  in  point  of 
fituation  and  circumftances  tlnr  language  ufed^. 
they  will  pafs. 

{b)  How  V.  Vsgoiet,  1  Ch.  Rep.  33. 

Ff4  Thus, 
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Thus  (c),  where  A^  mortgagee  in  fee  of  the 
Swan  Inn  at  Chel/ea^  devifed  to  B  and  his 
heirs  all  his  freehold  mefluages  and  garden 
grounds  in  Chelfea:  It  was  held  by  LoiU 
Hardwicke^  on  a  ^ueftion,  whether  the  mort- 
gaged intereft:  would  pafs  by  this  defcription, 
that,  as  it  did  not  appear  that  the  teftator  had 
any  other  land  there,  it  certainly  would, 

But|  where  one  feifed  of  divers  lands  {d)  in 
A3  By  and  C,  in  fee,  the  lands  in  C  being  in 
him  by  mortgage,  and  forfeited,  made  his  will; 
and,  after  devifing  the  lands  in  A  and  B  to 
feveral  perfons  and  their  heirs,  and  feyeral  lega* 
cies  to  other  perfons,  gavQ  **  all  the  reft  of  his 
goods,  chattels,  leafes,  ejiates,  mortgages^  debts, 
ready  money,  plate,  and  other  goods  •  whereof 
he  was  pofiefled,  to  his  wife^  after  his  debts 
and  legacies  paid**  and  made  her  executrix, 
and  died ;  whereupon  (he  entered  into  the  lands 
mortgaged,  and  devifed  them  to  M  and  his 
heirs,  and  afterwards  (he  died.  On  an  ejectione 
Jirma  brought  by  the  heir  of  the  mortgagee 
j^nil  the  devifee  of  the  wife,  the  fole  queftion 

(r)  Clarke  ^,  Abbots  Bernard.  Rep.  457^  S.  C.  a  Eq. 
pa.  Abr.  606.  41. 

(i)  Wilkinfon  v.  Merryland,  Cro.  Car.  447,  449*  450, 
Trin.  II  Car.  ?.  Sc.  W.  Jopcs  3  So. 

was. 
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was,  whether  the  fee  in  the  mortgages  pafled  to 
the  wife  by  this  devife  ?  And  the  Court  were  of 
opinion  that  no  fee  pafled ;  for,  that  the  heir 
(hould  not  be  difinherited,  nor  the  fee  pafled 
away,  without  an  apparent  intent  arifing  out  of 
the  words  of  the  will.  And,  in  this  cafe,  it 
did  not  appear  that  he  intended  to  pafs  but 
fuch  things  whereof  he  was  poJJeJPed^  which 
extended  only  to  things  perfonal,  or  leafes,  and 
not  to  freeholds  whereof  he  was  faid  in  law  to 
be  fcifed.  And  perhaps  he  was  not  poflefl!ed 
of  this  landj  for  it  was  not  found  that  the 
mortgagee  entered  and  was  in  pofleflion,  and 
commonly  the  mortgagor  retained  the  pof- 
feflion  until  forfeiture. 

In  the  feme  cafe(tf)  it  was  faid,  it  would 
have  been  very  doubtful  whether  even  an  eftate 
for  life  bad  pafled  to  the  wife  if  (he  had  been 
alive,  becaufe  the  mortgages  were  coupled  with 
only  perfonal  things,  as  goods^  leafesy  ejtates^ 
mortgages^  debtSy  S[c.  which  might  be  intended 
only  of  eftates  for  years;  and  fo  much  the 
rather,  by  reafon  of  thf  words  *•  zvhereof  I  am 
pojftjfedr 

And  certainly,  had  the  latter  point  been 
^tated  during  the  \\i%  of  the  wife,  and  the 

(f)  Cro.  Cjir.  i|.5Q. 

devifor 
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deviibr  been  poflfefled  of  mort^iges  for  years, 
it  would  have  been  decided  againft  her;  be- 
caufe  the  quefttcm,  as  taken  up  by  the  court, 
was,  whether  thefe  mortgages  in/ee  were  to  be 
confidered  as  real  or  perfonal  eilate  ?  And  the 
unanimous  opinion  was,  that  they  were  of  the 
former  defcription ;  in  which  cafe,  the  words  of 
this  will  would  not  have  attached  upon  them : 
befides,  from  the  claufe  with  the  words,  '^  goods, 
chattels,  leq/es,  elates,   mortgages,  &c.**  it 
could  not  have  been  inferred  that  the  teftator 
had  an  intention  of  paffing  eftates  in  fee  fimple, 
as  the  fentence,  in  which  they  were  included, 
firft  took  notice  of  an  inferior  kind  of  property  i 
but  the  natural  conftruftton  would  have  been, 
that  the  teftator  intended  mortgages  for  yean, 
which  were  of  equal  refpedaibility,  in  confideia- 
tion  of  law,  with  the  leafes  and  other  property 
combined  in  the  fweeping  claufe» 

The  force  of  this  reafoning,  however,  would 
liave  been  in  fome  d^ee  weakened^  if  the  tef- 
tator had  not  been  poflefled  of  any  mcHtgages 
for  years;  beoiufe»  in  that  cafe,  either  the  word 
mortgages  in  the  will  muft  have  been  totally 
rejected,  which  would  have  been  repugnant  to 
every  principle  of  conftrudtion;  or,  he  muft 
^  have  been  underftood  to  mean  fuch  mortgages 

z  as 
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as  he  had:  and  the  rather  in  this  particular 
cafe,  becaufe  at  this  time  the  queflion,  whether 
mortgages  were  to  be  confidered  as  real  or  per* 
ibnal  eilate,  turned  upon  nice  and  curious  dif- 
tinftions,  in  which  few  were  converfknt.  And 
therefore,  although  if  the  teftator  had  been 
poflefled  of  fuch .  property  as  would  have  an- 
fwered  the  words  of  the  will,  without  expound<^ 
ing  them  to  attach  upon  mortgages  in  fee»  the 
Court  would  have  leaned  to  a  conftrudioa 
which  would  not  injure  the  heir  at  law ;  it  being 
a  maxim  that  hejkall  not  be  dijinherited  but  by 
exprefi  words  or  neceffary  implication:  Yet» 
if  no  operation  could  have  been  given  to  the 
words  of  the  will,  unlets  they  had  been  held  to 
affeA  the  mortga^s  in  fee,  I  (hould  think,  that 
the  fubje<3:  matter  being  of  fo  doubtful  a  na* 
ture,  th^  intention  would,  in  this  caie,  have 
been  ftrong  enough  to  have  outweighed  the 
claim  pf  the  heir. 

But  now,  the  nature  of  mortgages  being 
clearly  underflood,  and  the  tranfaftion  (whe* 
ther  the  mortgz^e  be  in  fee,  or  for  years,  for* 
feited  or  not)  until  foreclofure,  confidered  as 
a  perfonal  engagement  only,  in  which  the  land 
is  merely  a  pledge  for  the  money,  and  remdns 
in  the  mortgagor  to  every  purpofe  (except  that 
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of  fecuiing  the  loan)  it  is  apprehended,  on«the 
authority  of  Cryps  v.  Grj/fil^  the  words,  in  the 
principal  cafe,  would  receive  a  different  con- 
ftrudion,  and  carry  all  the  teftator's  intereil  in 
mortgages,  whether  in  fee  or  for  term  of  years^ 

But  it  has  been  held,  that  general  words  in  a 

will,   defcriptive  of  the  teftator's   real  ejialc 

f^'P^'^^'^Qjily,  as  «  all  his  lands,"  or  all  his  lands,  tcne- 

V  ^y  '^  L  ^^'^^^^^  ^"^  hereditaments,  (hall  not  pafs  Utnis 
^  ^  ^    '^    of  which   the  teftator  was  mortgage  in  fee, 

where  the  words  of  the  devife  can  be  otherwife 
fatisfled,  and  the  very  difpofition  and  charges 
made  by  him,  of  or  upon  the  lands  comprifed 
in  the  devife,  are  inapplicable  to  tbofe  which 
he  held  only  in  mortgage,  and  there  is  nothmg 
that  affords  an  inference  that  mortgaged  lands 
were  intended  to  pals. 

Thus  where  L  (/),  being  feifed  of  fevend 
manors,  of  lands  in  //,  of  mortgages  in  fee 
which  were  forfeited,  and  of  a  great  peribnal 
eftate,  having  no  ifiue,  made  his  will,  and, 
after  deviling  of  part  to  his  wife  for  life,  and 
other  legacies,  gave  *^  all  other  his  lands^  tenc* 

(/)  Sir  Litton  Strode  v*  Lady  Rnflel  it  al.*  z  Vera. 
621.  S.  C.  z  Vent.  351.  jChoA.  Rep.  169.  jP.WilLbi^ 
(bz. 

mentSi 
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• 

mentSy  and  hereditaments^  out  of  fettlementt 
to  his  nephew  I**  one  quellion  was,  whether 
thefe  forfeited  Mortgages  pafled  by  the  will  un* 
der  the  general  words,  lands,  tenements,  and 
hereditaments  ?  And  it  was  unanimoufly  agreed 
by  the  Lord  Chancellor,  affifted  by  the  Mafter 
of  the  Rolls,  Lord  Chief  Juftice  Trevor y  and 
Juftice  Tractfy  f  hat  the  mortgs^s  in  fee,  al* 
though  forfeited  when  the  will  was  made,  did 
not  pafs  by  thefe  general  words.  ^ 

Again,  where  P{g)n  feifed  of  lands  in  the 
counties  of  Fy  3/,  and  i>,  conveyed  them  to 
Gy  by  way  of  mortgage,  and  W  was  party 
thereto,  and  covenanted  to  pay  the  money  if  P- 
failed,  in  which  cafe  G  was  to  convey  to  him, 
which  on  P*s  negleft  was  done.  W  entered  on 
the  lands,  and  enjoyed  them  feveral  ydars ;  and 
being  feifed  thereof,  and  alfo  of  other  lands  in 
other  counties  in  Wales  (whereof  part  lay  in 
the  county  of  My  as  part  of  the  mortgaged 
lands  did)  but  of  no  lands  in  F  and  2>,  except 
thofe  mortgaged,  made  his  will,  and  thereby  ' 
devifed  all  his  lands,  tenements,  and  heridita- 
ments,  in  the  counties  of  Ay  3f,  and  C,  or  in 

(^)  Sir  John  Wynne  <z;.  Sir  Thomas  Littleton*  ft  aP- 
1  Ch.  Ca.  51.  Sc.  I  Vcrn.  3.  Sc,  2  Vent.  351.  Sc.  Swinb. 
^^04.     Et  vtd,  infra*  449. 

any 
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anjr  or  either  of  tfaetii^  or  elfewhere  within  tli€ 
dominion  of  iValeSy  to  J  Jf^i  &nd  his  heirs,  and 
devifed  a  rent-  charge  of  80/.  ijiiing  out  of  the 
fame  lands :  and,  after  the  bequeft  of  feveral 
great  fums  and  legacies,  bcfqneathed  all  the  reft 
of  his  goods,  chattels,  and  peffonal  eftate  what*« 
foever  (his  debts,  legacies,  sind  funeral  expences 
being  firft  paid)  unto  his  loving  ■■  ■  ■-whom 
he  made  fole  executor  of  his  laft  will,  and  left 
a  blank  unfilled  up ;  the  queftion  was^  whether 
the  lands  mortgaged  fliould  pafs  to  /  ^  by 
this  devife^  or,  whether  the  adminiilratrix 
(hould  iiave  them?  And  it  was  decreed  in 
&vour  of  the  adminiftratrix  for  tbefe  reaibns  > 
fix&f  that  the  teftator  made  fpecial  mention  of 
the  thite  counties  in  which  his  own  lands  of 
inheritance  laid,  not' of  the  counties  in  which 
the  mortgaged  lands  laid,  but  only  added  the 
gieneral  claufe,  currente  calamo^  or  el/ewhere 
within  the  dominion  of  Wales-,  that,  having 
firft  defcended  to  particulars,  he  had  thereby 
fo  limited  and  circumfcribed  his  intention  that 
the  general  fortuitous  claufe  coiild  not  open  of 
enlarge  it ;  for,  that  was  but  in  the  nature  <^ 
an  el  aeteray  which  might  ierve  to  fetch  in 
fmall  parcels  of  land,  that  were  the  teftator's 
own  ihheritance,  laying  out  of  the  three  coun- 
ties particularly  mentioned  (of  which,  in  truth, 

theie 
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there  were  feme)  but  could  never  reach  the 
mortgaged  lands  which  were  of  a  different  na« 
ture ;  and  the  rather  in  this  cafe,  becaufe  they 
were  of  great  value,  equivalent  to,  if  not  ex- 
ceeding, the  value  of  his  other  lands,  and  there- 
fore  might  not  pafs  by  fuch  a  general  claufe,  as 
if  only  ikirts  and  members  of  the  other  lands. 

Secondly,  becaufe  the  will  had  chai^ged  the 
lands  that  pafled,  by  the  devife  of  all  his  lands, 
with  a  rent-charge  for  life,  and  no  one  could 
be  thought  fo  improvident  as  to  grant  a  rent 
for  life  out  of  lands,  which  were  every  day  re^ 
deemable. 

But  it  was  obferved  by  the  court,  that  it 
might  have  been  otherwife ;  fuppoTe  the  devife 
had  been,  of  all  his  lands  in  the  faid  three 
counties,  and  then,  without  more  laid,  ^*  that 
the  rejl  of  his  perfonal  eftate  (hould  go  to  his 
executors''  for  then,  perhaps,  the  mortgaged 
lands  would  pafs;  as  otherwife,  there  would 
have  been  nothing  to  anfwer,  or  make  fcnfe  of 
that  claufe,  ^*  and  the  rejldue  of  his  perfowU 
eftatCj  &c.'*  for  .that  would  have  implied  that 
he  had  already  devifed  fbme  part  of  it,  or  at 
leaft  evinced,  that  he  meant  part  of  it  fbould 
have  pafTed :  but,  as  this  cafe  was,  thefe  words 

were 
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were  well  underflxxx]>  and  they  effe&ually 
fwercd  without  any  fuch  conftniflion ;  for,  be-* 
fore  that  claufe  in  the  will,  the  teftator  had  de* 
Vifed  divers  legacies  that  in  the  whole  did 
amount  unto  1500// 

Agaii}  (A),  where  one  being  mortgagee  in  fee 
of  an  eftljite,  for  fecuring  25,000/,  died,  haviqg 
firft  duly  made  his  will,  whereby  he  gave  and 
bequeathed  the  faid  fum  of  25,000/.  and  in* 
tereft^  due  on  the  faid  mortgage,  to  his  execu' 
tors  upon  certain  tnijls ;  and  he  gave,  devifed^ 
and  bequeathed,  all  the  reft,  refidue  and  re- 
mainder, of  his  eilate  and  efiedb  whatfbever 
and  wherefoever,  and  of  what  nature  or  kind 
foever,  and  every  part  and  parcel  thereof  (ywi- 
ject  to  the  payment  qf  his  debtSy  and  to  the 
payment  of  an  annuity  of  30/.)  unto  and  to 
the  ufe  and  behoof  of  his  fifler,  her  heirs,  and 
affigns,  for  ever  $  and  the  quellion  was,  whether 
the  legal  eftate,  in  the  mortgaged  premi&s, 
I>aired  by  the  will.  ^  His  Honor  (aid  he  had  no 
doubt  about  it,  and  adjudged  that  it  did  not 
|>afs. 


if))  Duke  of  Leeds  v.  Mund«x«  3  Vez.  Jun.  340. 
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The  reader  will  obferve,  that  though  the  de- 
fcription  ufed  in  the  claufe  in  queftion  is  as 
comprehenlive  as  could  well  be  imagined,  and 
fufficient  to  include  every  fpecies  of  property 
the  teftator  was  capable  of  devifing,  yet  the 
purpofes  to  which  the  eftate  devifed  was  fub- 
jeded,  were  perfeftly  incompatible  with  the 
nature  of  the  intereft  the  mortgagee  had  in  the 
mortgaged  premifes,  and  the  mortgs^e-money 
was  not  given  to  the  refiduary  devifee. 

But  in  the  cafe  of  the  Attorney  General  v.. 
Bowyer  (/),  old  mortgages  were  held  to  pafs  by 
will,  as  the  teftator*s  property. 

The  decifions  in  the  cafes  of  Strode  and 
Rnjffelly  and  Wyn  ^rnd  Littleton  {k)^  may  like- 
wife  be  fupported  by  another  principle,  that  in 
truth  lands  in  mortgage  are  not  the  teftator's  own 
lands  in  notion  of  equity,  which,  as  we  have 
feen,  confiders  them  only  as  pledges  for  money, 
and  the  teftator's  fubftantial  and  beneficial 
intereft  therein,  not  as  real,  but  perfond  pro- 
perty; under  which  view  it  feems  reafonable 
not  to  confider  fuch  lands  as  comprehended 
under  the  extent  of  general  words,  expreffing 
a  dijpq^tion  of  the   teftator*$   real  property, 

•  .(/)  Attorney  Gen.  v.  Bowycr,  3  Vcz.  Jun.  714. 
i*)  S^fra.  444,  5. 

Q  g  without 
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tvithbut  any  apparent  intent  of  including  the 
perfonal.     But  thefe  diflindions  will  not  hold^ 
it  is  apprehended,  where  the  words  and  ap- 
parent intent  of  a  teftator  expreftly  and  clearly 
extend  to  his  whole  t)roperty;   inftances  of 
which  occur  in  pradtice :  as  if  a  teftator,  pof* 
fefTed  of  real  and  perfonal  property  of  diCTerent 
kinds,  and  among  the  teft  mortgages  in  fee, 
were  to  devife  *•  all  his  property,  of  every  kind, 
and  wherefoever  being,  that  he  ihould  be  pof- 
fefled  of,  or  any  ways  entitled  to,"  &c.   or 
"  all  his  real,  leafehold,  copyhold  and  perfonal 
cftate  and  effedts,  of  what  nature  or  kind  foever 
the  fame  may  be,"   would  it  be  pofSble  to 
deny  that  the  teftator's  eftate  or  intereft  in  any 
mortgaged  lands  paiTed  by  thefe  words,  without 
aflerting  that  fuch  his  eftate  and  intereft  in 
thofe  lands  was  no  part  of  any  kind  of  property 
to   which   he  was  any  wife  entitled  ?   Or,  in 
other  words,  that  the  teftator  was  not  entitled 
to  any  kind  of  property  at  all  in  lands  mort- 
gaged to  him  ?    Whoever  fliould  affert  this  by 
way  of  taking  mc^tgaged  lands  out  of  a  devife, 
would,  at  the  fame  time^  preclude  any  defcent 
to  the  heir ;  for  if  the  teftator  had   no  fort 
of  property  at  all  in  the  lands,  he  had  none  to 
tranfmit  to  his  heir.    Therefore  it  is  conceived 
that  if  a  mortgagee  has  any  property  in  the 
Unds  mortgaged,  then«  be  it  what  it  may,  it 

will 
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tvill  pAfs  by  Words  ^c^re&ly  diipofing  of  his 
Whtide  {Property,  of  whatever  kind  or  defcriptioa 
of  titkf  if  his  will  be  executed  as  is  required  .to 
pafs  futh  property^ 

Another  cafe  which  frequently  occurs  in 
t^nUfttce^  is*  where  a  teilator  devifes  his  real 
eftatcS)  and  his  perfonal  property,  or  the  relidue 
thereof,  in  terms  fufficiently  comprehenfive  to 
indude  both»  to  one  or  nK>re  p^rfons  in  truft 
for  fbtne  given  purpofe,  as  payment  of  debts 
i)t  any  other  objedt,  and  makes  fuch  parties 
executors,  -and  dies  feifed  and  poflefled  of  niort-' 
gagts  in  fe^,  and  other  i^al  eftates^  in  which 
he  has  an  ^folate  and  entire  intereft,  and  of 
money  and  other  perfonal  property.  It  is  ap- 
prehended that  in  fuch  cafes  the  mortgages  in 
fee,  that  is,  the  teflator's  whol^  eftate  and  in- 
tereft  in  the  moltgiged  lands,  as  well  as  the 
money  fecured  thereby.  Would  pafs  i  for  fuch 
a][devife  to  perfotis  dcoxftituted  executors,  who, 
without  it,  would  be  entitled  to  receive  the 
money  due  on  the  mortgages  and  apply  it  as 
difeAed*  implies  the  intent  of  invefting  the  de- 
vifee  with  the  legal  eftate  in  the  fecuritics,  as 
expedient  for,  and  fubfervient  to,  the  execution 
of  the  trufts  of  the  txecutorihip  (/). 

</)  Wi/.  £x  /arti  ScTgiCon,  4  Vcz.  Jun.  147. 

G  g  2  But 
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But  after  a  decree  for  foreclofure  m/t^  and 
a  fortiori  J  after '  fuch  decree  made  abfcdute, 
mortgaged  eftates  will  pafs  by  words  in  a  (vh^ 
fequent  will  applicable  to  a  devife  of  his  real 
property. 

G  being  indebted  to  H^  his  brother,  640/.  {m) 
devifed  to  him  a  mortgage  of  693/.  of  which 
he  had  gotten  a  decree  of  foreclofure,  but 
before  the  account  was  takeh,  or  the  mortgagor 
abfolutely  forcclofed/  in  thcfe  words,  "  And  to 
my  brother  and  his  heirs,  my  other  freehold 
cftate  in  FeverJIianu  Et  per  Curiam,  the  lands 
in  mortgage,  being  devifed  as  real  eflate,  fhall 
be  confidered  as  fueh  between  the  devifbr  and 
dcvifee. 

If  a  devife  be  niade  of  lands  mortgaged  (n)i 
no  decree,  to  redeem,  or  be  foreclofed,  can  be 
made  againft  the  heir  of  the  devifor,  but  only 
againft  the  mortgagor  and  his  heirs. 

A  devife  of  nioney  on  mortgage  does  not 
carry  the  intereft  due  at  the  time  of  the  dcatlj 
of  the  teftator. 

{m)  Garret  v.  Eren  Mokly,  3644 
'(»)  How  V.  Vigurcs,yi^tf,  i66. 
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Thus,  where  R  made  his  will  (a),  and  thereby 
gave  to  T  300/.  which  he  had  at  inte?'fjiy  fe* 
cured  by  a  mortgage  on  tl^  eftate  of  M-,  and 
alfo  gave  him  alt  the  inej/uages^  landsj  and 
tenements^  conveyed  for  fecuring  th^  payment  of 
that  money,  until  the  fame  fhould  be  paid  and 
difcharged;  and,  foon  after  making  his  will, 
died,  at  which  tin^e  two  months  intereft  was 
due  on  the  mortgage.     The  Lord  Chancellor 
was  of  opij^ipn^  on  exceptions  jto  the  Ma(ler*s 
report,  that  only  the  principal  fum  of  300/^ 
which  was  fecured  by  the  mortgage,  pafled  by 
the  will,  and  that  the  devifee  was  not  entitled 
to  any   intereft  due  thereon.     His  LordQiip 
faid^  that  if  there  had  been  only  the  firft  claufe 
in  the  will,  it  would  have  been  extremely  clear 
that   only   the  principal   fun^  p^fied  thereby, 
and  that   the  intereft  due  did  not  pafs;  for, 
that  claufe  could  havp  conveyed  npthing  but 
the  principal  fum  of  300/.  for  which  the  mort<- 
gage  was  made  a  fecurity.     And  his  Lordihip 
compared  this  to  the  cafe  of  a  man's  giving 
a  bond   to  another,  in  which  a  third  perfoi^ 
was  become  bound  to  him  -,  there^  the  principal 
fum  only  pafled,  and  not  the  intereft  incurred 
upon  it  ia  the  ^ife  of  the  party  s  t^^  reafon  of 

m 

{0)  Roberts  v.  Kyffin,  Baraardj  ^^9.  Sc.  2  Atk.  113. 

G  g  3  which 
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which  was,  that  the  teftator  appeared  to  have 
intended  to  convey  fomething  that  was  certidnt 
and  not  that  which  was  uncertain.     The  quef^ 
tion  then  was,  whether  the  fubfequent  words 
•*  And  alfo  I  giv^  him  all  the  m^uages^  lands^ 
JTc."  made  any  difference.     Had   this   claufe 
gone  no  farther  than   to  have  conveyed   the 
meiTuages,  lands,  and  tenements,  fecured  for 
the  payment  of  the  mone^,  it  might  have  been 
more  doubtful,  whether,  under  thefe  words,  the 
interefl  might  not  have  pafled  as  well  as  the 
principal*     For  it  might  have  been  faid  that 
thofe  words  were  only  dcfcriptive  of  th^  lands 
that  were  mortgaged,  and  that,  under  thofe 
words,   the  teftator  might   have   intended  to 
have  given  the  whole  that  was  fecured,  namely, 
the  intereft  as  well  as  the  principal,     However, 
his   Lordfhip    faid  that  would    have  been  a 
ftrained  conftruftion.     But  the  words  in  this 
daufe  did  not  reft  there,  for  they  went  on  and 
faid  "  until  the  fame  Jliould  he  paid  and  dif 
charged^'*   that  was,  until  the  300/.  be  paid 
and  difcharged.     And  from  thence  an  argu- 
ment  might  be  drawn,  that  nothing  but  the 
300/.  was  intended  to  pafs  ;  beiides,  the  ordi- 
nary  rule  in    the  conftruftion  of  wills,  was, 
that  ri)here  a  former  claufe  in  a  will  was  ex^ 
prefs  arid  partiadary  a  fubfequent  claufe  that 

was 
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was  dark  and  olifcure  Jliould  not  enlarge  it. 
And  as  a  bequeft  of  the  principal  will  not 
transfer  the  intereft  due  on  a  mortgage,  fb 
neither  will  a  bequeil  of  the  arrears  transfer  the 
principal. 

Teftatrix  having  a  mortgage  for  4000/.  (/>) 

.  upon  the  eftate  of  which  her  brother  was  tenant 

for  life,   and  alfo  having  her  brother's  bond 

for  120/.  arrears  of  intered  upon  the  mortgage, 

"diipofed  in  this  manner :  *♦  I  give  to  my  bro- 

'ther  Z,  the  arrears  of  my  mortgage  upon  his 

eftate,  likewiie*  a  bond  from  him  in  my  pof- 

feffion,  to  be  delivered  to  him.'^    The  queflion 

was,  whether  tfaefe  words  included  the  principal 

due   on   the  mortgage^  Et  per  curiam^   (he 

arrears  of  a  mortgage  does  not  mean  the  mort* 

gage  itfelf,  but  what  may  be  then  due  for  in- 

tereft;  in  a  word,  whs^t   may  h^  4^^  at  her 

death. 

Y'  A' doubt  is  made  by  the  reporter  of  the  cafe 
oi  Ellis  V.  Gnavas  (q)y  (determined  in  the  32 
and  33  Car.  2.  whigh  was  between  two  and 
three  years  after  the  making  of  the  flatutQ  of 

(/)  Hamilton  v.  Lloyd,  2  Vez.  Jun.  41$. 
(^)  Ellis  V.  Gnavas,  z  Cha.  C^.  50.  in/ra. 
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frauds)  whether,  if  a  mortgagee  had  deviled 
the  mortgaged  lands  by  will  in  writing,  but  not 
atteiled  according  to  that  ftatute  (and  the  will 
had  been  proved  in  the  Ecclefiaftical  Court) 
the  devifee  or  the  executor  (hould  have  the 
land  or  money,  when  clearly  the  devifor  meant 
the  executor  (hould  not  have  it  ?  The  anfwer 
to  which  queftion  feems  to  me,  to  depend 
upon  the  folution  of  another,  namely,  whether 
a  devife  by  a  mortgagee  of  lands,  mortgage  to 
him,  be  witlun  the  fifth  fedion  of  the  ftatute 
of  frauds  (r)  ?  For  if  it  be,  the  intention  of 
the  devifor,  however  ftrongly  eiqprelled,  will  not 
affe&  the  property  devifed,  or  interrupt  it  in 
its  courfe  from  the  teftator  to  thofe,  to  whom, 
by  the  defignation  of  the  law,  it  would  have 
pafled,  had  no  fuch  will  been  made  or  intention 
exprefled :  unlefs  the  circumftances  required 
thereby  (among  which  is  that  of  being  figned 
by  the  party  deviling,  or  fome  other  in  his 
prefence  and  by  his  direction,  and  fubfcribed 
in  his  prefence  by  three  or  more  witnefles)  had 
been  actually  complied  with. 

I  have  not,  in  the  courfe  of  my  refearches 
upon  this  fubjeft,  met  with  any  cafe  exprefsly 

(r)  Edleftone  *v.  Streaks^  i  Show.  89.  Carth.  79.  81. 
3  Mod.  260.    Lee  *v.  Libb.  i  Show.  68.  88.  Carth.  35. 

deter- 
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determined  upon  this  point;    the  reaibn  of 
which  I  apprehend  to  be,  that  it  has  been  uni- 
ver&lly  held  to  be  out  of  the  ftatute,  the  words 
of  which  are,  that,  '*  all  deviies  of  lancb  and 
tenements  (hall  be  in  writing,  iHc.  {s) ;  which 
words,  being  confined  to  real  property  only,     r)  A  //^, 
clearly  exclude  mortgages.     For;  as  the  words  y^^A 
lands,  tenements,  and  hereditaments,  in  a  de-^/iyi^  ^^ 
vife,  have   been  determined  not   to  include  "^^  '^    ^ 
mortgages  (O9  if  there  was  any  other  fubjed  in 
the  will  upon  which  they  would  operate,  be- 
caufe  thofe  words  are  applicable  to  real  pro- 
perty :  fo,  they  mull  be  held  to  exclude  mort- 
gages, when  made   ufe  of  in  a  flatute ;  the 
intent  of  which  is,  to  rellrain  the  difpoiition  of 
real  property  by  devife,  unlefe   the   circum- 
ilances,  thereby  required,  are  complied  with. 

And,  although  I  have  found  no  cafe  ex- 
prefsly  determined  upon  this  particular  point, 
yet  it  is  a  conclufion  neceflarily  refulting  from 
the  fecond  refolution  of  the  court  in  the  lafl- 
mentioned  cafe,  viz.  that  although  the  teilator, 
after  making  his  will,  foreclofed  the  mort- 
gages (t/),  or  obtained  a  releafe  of  the  equity  of 

(/)  2  Bur.  978. 

(/)  Sir  Litton  Strode  v.  Lady  Rnflel^  fitra^  444* 
(»)  IbU. 

redemp- 
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r€cftmption,  yet  they  would  not  pafs  by  tbe 
words,  lands,  tenements,  and  hereditaincHts> 
contained  therein,  but  would  go  to  the  bnr  ^ 
law ;  the  reafon  of  which  refolution  is  plainly 
that  they  are  in  the  nature  of  new  purcfaa^s, 
which  the  teftator  had  not,  at  the  time  of  the 
making  his  will :  and  therefore,  by  law,  couid 
not  pafs  thereby,  however  (trong  the  intentioa 
of  the  teftator  might  be  that  they  (hould. 


CAP. 
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CAP.  XIIL 

OF  PRIORITY  OF  IHCUMBRANCES  IH  LAW 
AND  EQUITY,  IN  WHICH  THE  DOCTRINE 
OF  TACKING  PRIOR  AND  LATTER  SECIT* 
EITIES  TOGETHER  18  CONSIDERED* 


xT  is  a  general  rule  that  wherever  a  right  in 
equity  attaches  againft  any  perfon,  that  equit- 
able  right  binds  all  perfons  claiming  under  or 
againft  that  peribO)  who  have  not  fpecific  liens 
upon  any  part  of  his  property.  From  hence  it 
follows  that  general  creditors  are  in  all  ca(bs 
bound  by  a  particular  equity.  This  is  the  con- 
ftant  pradice  in  all  cafes  of  agreement. 

Therefore  if  money  be  lent  and  there  is  a 
contraA  or  agreement  for  a  mortgage^  if  the 
pajty  dies  without  making  a  mortgage,  and  the 

z  cftate 
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cftate  defcends  to  the  heir  as  aflets  for  ipecialty 
debts,  that  contraft  is  fuperior  to  the  right  of 
thofe  fpecialty  creditors.  And  a  court  of  equi- 
ty, after  the  death  of  the  party,  and  when  all 
their  engagements  are  to  be  arranged,  will  give 
a  fpectfic  lien.  As  in  the  cafe  of  Sir  Simeon 
Stuart  (a),  who  was  indebted  to  yFwhopreffed 
him  for  fome  fecurity.  Sir  a^  S  fent  him  a  let- 
ter engaging  to  make  a  nK>rtgage  on  fome  part 
of  his,  S*s  eftates.  Between  the  date  of  his  let- 
ter and  his  death,  he  had  made  a  conveyance 
to  truftees  for  the  payment  of  all  his  debts. 
It  being  held  that  there  was  a  fufficient  con- 
tra<5t  for  a  mortgage,  the  queftion  was,  whether 
W  had  a  right  to  (land  as  a  mortgage  in  pre- 
ference to  the  general  creditors  ^  and  it  was 
held  that  general  creditors  could  not  (land  in 
any  other  way,  than  the  perfon  from  whom 
they  claimed,  at  the  time  the  ad  was  done  in 
their  favour,  and  therefore  were  bound  by  all 
the  equity,  to  which  he  was  liable,  it  was  there- 
fore held  a  mortgage/rom  the  dale  of  that  letlery 
and  was  clafled  prior  to  a  judgment  fubfequent. 

On  appeal  to  the  Houfe  of  Lords  in  the  cafe 
oiSymes  et  al\  v.  Symonds  et  aV.  (6)  it  was  fet- 

(«)  Stated  3  Vez.  jun.  576.  5^2. 
{b)  Symcs  tt  aP,  creditors  of  Sir  W.  Baffet  *w.  Symonds 
fi  al*.  creditors  by  mortgage,  i  Brown's  Pari.  C««  66. 

tied. 
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tied,  that  if  there  be  feveral  mortgages  or  other 
mcumbrances  upon  the  fame  eftate,  the  firft 
kicumbrancer  who  has  jhe  legal  eftate,  (hall  be 
preferred  to  tfie  fecond,  and  fo  on,  according 
to  the  periods  at  which  their  refpeflive  fecu^ 
rities  bear  date ;  and  that  mortgages  were  not 
to  be  preferred,  but  will  take  place  according 
to  priority,  and  as  they  Hand  in  order  of  time 
with  (latutes,  j  udgments,  and  recognizances. 

So»  in  another  fuit  refpeding  the  fame  eftate^ 
(c)  the  cafe  was  Sir  IF  B^  in  1687,  borrowed 
one  thoufand  pounds  of  Lady  B^on  a  judg^ 
ment;  at  that  time  there  was  a  term  of  years 
kept  on  foot  and  afligned  to  N^  Lady  B^  and 
S  B,to  attend  the  inheritance*  Afterwards,  in 
1688,  Sirjr^  and  N,  one  of  the  three  truf-> 
tees,  afligned  the  term  to  W  ard  3/,  for  fecuring 
one  thoufand  five  hundred  pounds  by  way  of 
mortgage:  then  -Sir  JF B^  together  with  the 
two  other  trufiees^  viz.  Lady  B  and  S  B^  af- 
Jlgned  the  lervi  to  G,  for .  the  better  fecuring 
the  I  ooo/.  due  to  Lady  B ;  the  jquedion  was, 
whether  W  and  M  fhould  haye  the  benefit  oC 
the  whole  term,  or  only  of  a  third  part  of  it,  one 
only  of  the  three  truftees  having  joined  in  the. 

*  (r)  Lord  Briilol  et  al\  creditors  of  Sir  William  Baflel^ 
Of.  Hungerford  tt  aP.  2  Vern.  524.  i  Eq.  Ca,  Abr.  142.: 
Ca.  5, 

aflignmcnt  ? 
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afiignment  ?     It  was  infifted  that,  althoc^  but 
one-third  part  pafied  as  (o  the  legal  eftate,  yet 
f  he  cejiui  que  trufi  could  make  a  gpod  affign-- 
ineht  in  equity,  and  Lady  B  ought  to  be  bound 
thereby  >  becaufe  (be  lent  her  money  on  thd 
credit  of  the  judgment,  and,  before  the  tffign-* 
fotnt  to  G^  had  Kotice  of  the  affignment  to  W 
ixA  M.  But  the  Lord  Keeper  determined,  that^ 
although  there  was  a  term  attendant,  yet  a  judg» 
ment  was  an  equitable  lien  on  the  inheritance, 
and,  confequently,  affeAed  the  tenh  \  andthere-^ 
fef€  Lady  ^,  having  goi  the  legal  eftate  as  to 
two-thirds  of  the  term  in  (?,  in  truft  for  hep> 
felf,  (hould  have  the  benefit  thereof,  alth6«gft 
ftie  hiul  notice  of  the  mortgagis  and  affignment^ 
made  by  the  ceftui  que  tnjt^  jointly  with  dnd 
of  the  truftees. 

SofdJ^  where  there  was  a  firfl  mortgage  which 
Was  paid  off*,  but  no  fe  conveyance^  and  next  a 
Judgment  creditor^  and  the  plaintiff,  a  fecond 
tnortgagee,  filed  a  bill  againft  the  fjrfk  mort^ 
gag^e,  the  mortgagor,  and  judgment-<:rGditorf 
to  have  a  re-coiiveyance  firom  the  fihA:  mort* 
^igee  (he  being  fatisfied)  which  he  acknow* 
ledgdd  by  anfwer  s  the  firfl  mortgagee^  pending 
the  fuit,  afiigned  the  mortgage  to  the  judg«  . 
ment  creditor;  and  the  Lord  Chancellor  de^ 

C^J  Tamer  v.  Richmond,  2  Vern.  81. 

dared 
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tldted  this  to  be  jiillifiable  in  both :  and  de- 
cked that,  unlefs  the  plaintiff,  the  fecoiid  mai*t- 
^gee,  would  redeem,  and  alfo  pay  off  the  debt  • 
by  judgment,  the  bill  Ihould  be  difmifled.  J 

We  muft  here  remark,  with  a  view  to  fome 
obfcrvations  that  will  hereafter  occur  in  this 
chapterj  that,  in  the  two  laft-mentioned  cafes, 
flife  affignmencS  of  the  legal  eftate  were  not  made 
with  a  view  to  alter  the  priorities  amongft  the 
claimants,  but  to  preferve  them  as  they  ori- 
ginally  ftdod. 

.  But  the  laft  propofition,  a$  to  the  difcharging 
itieumbrances,  muft  be  underftood  with  this 
reftriftion,  that  the  mortgagee  be  not  guilty  of 
any  fraud  or  artifice,  by  concealing  his  mort- 
gage^ dr  btherwife,  to  induce  another  perfon  to 
give  credit  to,  or  lend  his  money  on,  fuch  fub- 
fcquent  fecufity;  for,  if  he  be,  the  fubfequent 
incumbrancer  will  gain  a  priority  thereby. 

Thus,  where,  on  a  treaty  of  marriage  between 
A  and  B,  C  th*  father  of  Ay  and  D  the  father  of 
fi\  had  a  meeting  together  (e) ;  at  which  meet- 

Xf^  Berrysford  'u.  Mil1ward>  Barnard  Rep.  )oi.    Se.  2 
Atk.  49.   FiJ,  Sheph.  Prac.  Coanf.  482.  ph  9.     And  f«^. 
if  fuch  conduA  not  avoid  a  prior  claim  j  at  law^  as  fraudulent, 

ing 
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ing  My  who  had  a  mortgage  upon  C*s  eftate».  was 
accidentally  prefent;  C  and  D  difcoiirfed  toge<- 
ther  on  the  fubjedt,  and  talked  of  making  a 
fectlement  upon  the  eftate  on  which  the  mort- 
gage  to  M  was  fecured :  M  never  mentioned  to 
D  that  he  had  fuch  mortgage,  but  called  out  C 
and  reminded  him  thereof.     M  then  agreed  with 
C  that  he  would  take  his  perfonal  (ecurity  fw 
the  money,  and  they  returned,  when  an  agree- 
ment was  entered  into  between  C  and  Z>,  in. 
tlie  prefence  of  3f,  to  fettle  the  eftate  in  ftrid: 
iettlement.     The  marriage  took  effe&,  and  M 
brought  an  ejedtment  to  recover  the  poi&ffion 
of  this  eftate ;  whereupon  A  and  B  brought  a 
bill  againft  M  and  C,  in  order  to  have  a  per- 
petual injunction:   M  admitted  aU  the  &ds, 
but  pretended  not  to  remember  any  thing  of 
the  agreement  to  accept  C*s  perfonal  fecurity  for 
the  money  lent.     C  was  examined  as  a  witnefs 
in  the  caufe  for  both  parties,  and  fwore  to  the 
fa(5t  of  that  agreement :  and  the*  Lord  Chan*  ' 
cellor  was  of  opinion,  that  the  plaintiffs  were 
well  entitled  to  a  perpetual  injunAion,    and 
ought  to  be  relieved  under  the  head  qf  fraid\ 
for  that  M  having  voluntarily  concealed  his 
mortgage  at  the  time  of  the  treaty  qi  marriage, 
was  not  entitled  to  have  any  benefit  from  it 
againft  the  plaintiff. 

The 
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The  equity  of  the  latter  incumbrancer  will 
be  ftill  much  greater,  if  the  firft  incumbrancer 
be  concerned,  in  tranfadting  the  fublbquent 
fecurity,  and  omit  to  inform  him  of  the  de^ 
mand. 

So,  where  /),  M  and  IT,  having  lent  B  8000/L 
upon  a  mortgage  in  fee  of  the  manor  of  F,  and 
on  a  ftatute  iii  ,1 6oo/«  penalty  as  a  farther  {c* 
curity  (/J ;  and  H  being  a  counfellor,  and  after* 
wards  confulted  by  /  as  to  a  loan  of  206/.  to  B, 
on  a  mortgage  of  the  manor  of  6,  encouraged 
him  to  lend  his  money,  drew  the  mortgage- 
deed,  and  inferted  therein  a  covenant  that  the 
eftate  was  free  from  incumbrances,  making  no 
mention  of  the  ftatute  which  was  taken,  becaufe 
T  was  fuppofed  to  be  deficient.  The  queftion 
was,  whether  H  fliould  be  admitted  to  take 
advantage  of  the  ftatute  to  leflen  /*s  fecurity 
upon  the  manor  of  G?  And  it  was  held  he 
fhould  not  J  for  if  he,  who  only  concealed  his 
incumbrance,  ftiould  be  poftponed,  much  more 
ought  Hy  who  was  intrufted  as  counfel  by  the 
mortgagee,  promoted  the  loan,  and  drew  the 
conveyance  with  covenants  that  the  eftate  was 
free  from  incumbrances. 

'  (/)  Draper  «/«/*.  v.  Borlace  tt  aP.    %  Vern.  370. 

H  h  And 
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And  if  a  firft  mortgagee  be  a  witnefs  to  a  fe- 
cond  mortgage-deed,  and,  knowing  the  con- 
tents  thereof,  do  not  acquaint  fuch  fecond  mort^ 
gagee  with  his  former  mortgs^,  this  will  give 
the  latter  a  preference  fg). 

It  is  likewife  faid,  that  it  will  make  no  dif- 
ference, although  it  be  not  in  proof  that  the 
witnefs  knew  the  contents  of  the  fecond  mort- 
.  gage ;  for,  fince  it  does  not  appear  but  that  he 
might  have  known  them,  the  law  will  prefume 
that  every  witnefs,  who  can  write  or  read,  is  ac- 
quainted with  the  fubftance  of  a  deed  or  inftru- 
ment  which  he,  having  attefted,  undertakes  to 
fupport  by  his  evidence  fk). 

Thus,  where  ^s  younger  brother,  having  an 
annuity  of  1 00/.  per  annum  charged  on  lands 
by  his  father's  will,  contracted  with  H  for  falc 
thereof  (J) ;  H  went  to  Ny  and  informed  .him 
of  his  intended  purchafe,  deiiring  to  know  <^ 

(g)  Mocatta  et  aP.  v.  Margatroyd.  .1  P.  Will.  Rep.  ^g}* 

(h)  Ibid. 

.(/)  Hobbs  a/.  Norton,  I  Vcrn.  136.  Vid.  2  Eq.  Ca. 
Abr.  515.  pi.  3.  Watts  v.  Crefwell,  9  Vin.  Abr.  41  J. 
pi.  24.  See  Dyer  «z;.  Dyer,  2  Chan.  Ca.  108,  where 
the  Lord  Chancellor  fays  ignorance  of  hi»  title  difien  the 
cafe. 

him 
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him  if  his  younger  brother  had  a  good  title  to 
it^  and  whether  his  father  was  feifed  in  fee  at  the 
time  of  making  the  will,  and  if  it  had  ever  been 
revoked.  N  told  him  he  believed  his  brother 
had  a  good  title,  and  that  he  had  paid  him  the 
annuity  for  twenty  years ;  but  at  the  fame  time* 
informed  him,  that  he  heard  there  was  a  fettle- 
ment  made  of  his  father's  lands  before  the  will, 
which  was  in  the  hands  of  T*,  but  that  he  had 
never  feen  it,  and  therefore  could  not  tell  what 
were  its  contents ;  and  encouraged  the  purchafe, 
telling  //  he  had  not  only  paid  his  brother  the 
annuity  to  that  time,  but  had  alfo  paid  his 
fifters  three  thoufand  pounds  under  the  fame 
will.  The  purchafe  was  completed,  and  after- 
wards N  got  the  fettlement  into  his  hands,  and 
would  have  avoided  the  annuity,  the  lands  be- 
ing thereby  intailed.  /jTs  bill  was  to  have  the 
annuity  decreed  or  repayment  of  his  purchafe- 
money;  and  though,  on  the  hearing,  there  was 
no  proof  that  N  had  any  notice  of  the  contents 
of  this  fettlement  at  the  time  he  promoted  the 
purchafe,  yet  the  Lord  Keeper  decreed  the  re- 
purchafc  of  the  annuity  merely  on  the  encou* 
ragenxent  N  gave  //  to  proceed  in  completing 
the  contraft ;  for  that  it  was  a  negligent  thing 
in  him  not  to  have  made  himfelf  acquainted  with 
his  own  title,  that  be  might  have  informed  the 
purchafer  of  it,  when  he  came  to  enquire  of  him. 

H  h  2  And 
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And  fuch  conflnidive  fraud  not  only  binds 
the  party  himfelf  perfonally,  from  whofe  n^li  - 
.  gence  it  arifes,  but  alfo  binds  the  lands,  ^c. 
charged. 

Thus  where  5,  the  elder  brother  of  /if,  was 

1 

under  a  fettlement  entitled  to  a  real  eflate, 
charged  with  8000/*  for  one  younger  child  of  the 
marriage^  but  fubjeft  to  a  provifo,  that,  if  the 
father  (hould  give  to  any  of  his  daughters,  or 
younger  fons,  any  money  or  lands,  for  or  in  ad- 
vancement in  marriage  or  othenvifey  the  value 
thereof  (hould  be  dedu£ted  from  the  portion, 
unlefs  he  (hould  by  writing  declare  to  t;he  con- 
trary (Jc).    The  father  devifed  to  I B  4000/. 
after  the  death  of  his  (the  fon's)  mother,  and 
the  re(idue  of  his  perfonal  eftate,   and  died. 
Then  the  elder  fon  fufFered  a  recovery  by  which 
he  obtained  the  fee  (imple  in  the  lands.    After- 
wards I B  applied  to  P  to  lend  him  3000  /.  on 
the  fecurity  of  the  8000 /•  portion,  for  which  he 
a(Iigned  5000/.  part  of  the  8000/.  as  a  fecurity, 
and  alfo  entered  into  a  bond  in  a  penalty  for  the 
fame.     P,  previous  to  lending  the  joooV.  ap- 
plied by  his  folicitor  to  By  informing  him  of 
/JB's  application,  and  de(ired  to  be  informed, 

{k)  Richman  <v.  Morgan,  i  Bro.  Chan.  Rep.  63.  2Bro. 
Rep.  Chan.  38!.* 

whether 
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whether  the  8000 /•  was  a  fubfifting  charge 
upon  the  eftate ;  when  B  declared  that  it  was, 
and  that  P  might  fafely  advance  his  money 
upon  the  fecurity,  B  alfo  afterwards  applied 
for,  and  obtained  a  fum  of  money  to  pay  off 
the  8000/.  portion  J  and  gave  P's  fdlicitor  no- 
tice that  he  wpuld  pay  off  the  3000/.  at  the 
end  of  fix  months  after  the  notice:  B  dying 
foon  after,  the  money  was  not  paid>  but  from 
the  death  of  his  father,  and  down  to  his  own 
death,  he  paid  the  intereft  of  the  8000/.  Upon 
his  death  the  eftate  defcended  to  his  two  daugh- 
ters. B  had  pofieffion  of  the  fettfement,  and 
knew  of  the  advancements  of  the  father  to  I  Bi 
but  fuppofing  them  not  to  affedt  the  portion, 
did  not  reveal  the  fame  to  P.  A  bill  was  filed 
by  the  mortgagee  againft  the  daughters  to  have 
the  3000/.  raifed  and  paid  out  of  the  fettled 
eftate.  They  fet  up  as  a  defence,  that  the  be- 
queft  of  the  4000/.  and  of  the  refidue,  was  a 
latisfadtion  for  the  portion  under  the  provifo  in- 
ferted  in  the  fettlement.  And  it  being  held 
that  the  bequeft  was  a  (atisfaiftion,  it  then  be- 
came a  queftion,  whether  B  had  not  bound 
himfelf  and  the  land  notwithftanding,  by  his 
declaration  **  that  the  portion  was  a  fubfifting 
chaise  ?*•  It  was  agreed  on  behalf  of  the  daugh- 
ters, that  if  B  knowingly  mifreprefented  the 
C^fe  to  P*s  attorney,   it  certainly  muft  bind 

H  h  3  him. 
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him.  All  the  cafes  were  that  the  perfon  mifre- 
prefenting  was  bound  by  his  own  mifrepre- 
fentation;  but  this  went  fomething  farther, 
namely,  to  bind  the  lands.  If  a  man  was 
guilty  of  a  fraud,  by  which  the  land  was  af- 
fefted,  the  mifreprefentation  would  bind  the 
land  J  but  if  there  was  no  fraud,  the  land  could 
not  be  affe&ed.  It  was  the  duty  of  P's  folicitor 
to  make  every  inquiry^  he  ought  to  have  made 
the  truftees  parties.  It  was  great  negligence  on 
his  part  not  to  take  a  legal  fecurity.  He  ought 
to  have  enquired  what  /  B  took  under  the  will. 
The  principle  the  court  went  upon,  was  by  aft- 
ing  upon  the  confcience  of  the  defendant  in 
fuch  cafes;  if  the  defendant  was  afting  againfl: 
confcience,  the  court  would  apply  a  remedy^ 
but  there  was  in  this  cafe  nothing  againft  con- 
fcience. B  was  ignorant  of  the  legal  eScA  of 
the  legacies.  If  then  there  was  no  fraud,  there 
was  nothing  for  the  Court  to  relieve  againft, 
and  the  land  could  not  be  bound.  But  by 
Bnllery  Juft.  (who  fat  for  the  Chancellor)  the 
only  queftion  is,  whether  P  has  a  right  to  have 
3000/.  raifed  for  payment  of  his  debt,  out  of 
the  eftatc  oi  B.  It  is  argued,  th^t  this  is  not 
to  be  done  unlefs  there  is  fuch  a  fraud  as  to 
^ffed  land,  and  that  here  was  no  fn^ud,  but 
B  acted  innocently.  It  brings  to  my  mind  a 
pafe  tried  before  rne  at  Guildhall^  by  one  mer-r 

chant 
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chant  againft  another,  for  giving  a  falfe  cha- 
radter  of  a  third  perfon,  *by  which  the  plaintiff 
was  induced  to  give  him  a  credit,  and  loft  his 
^ money;  my  direftion  to  the  jury  was,  that,  if 
one  man  tells  another  a  falsehood  by  which  he 
is  injured,  the  deceived  perfon  has  his  remedy 
by  an  adion.  Thofe  who  wifti  to  maintain  the 
daughter's  cafe,  argue,  that  B  the  father  was  a 
total  ftranger  to  the  cafe,  which  argument  admits 
the  principle,  that  if  he  had  been  interefted,  the 
declaration  would  bind.  Here  the  perfon  of 
whom  the  queftion  was  afked,  certainly  had  no 
intcreft.  Fraud  is  a  queftion  of  law,  and  of 
faft.  It  is  always  confidered  as  a  conftrudtive 
fraud  where  the  party  knows  the  truth  and 
conceals  it,  and  fuch  conftruftive  fraud  always 
makes  the  party  liable.  I  think  that  here  B 
knew  of  the  provifo  and  advancements,  and  that 
in  this  court  he  was  obliged  to  take  notice  of 
them.  In  fedk  he  had  cxprefs  notice.  It  is  not 
like  the  cafe  of  a  latter  deed  referring  to  a  for- 
mer one.  The  enquiry  was  a  very  proper  one 
on  the  part  of  P,  and  completely  repelled  any 
imputation  of  negligence  in  his  agent,  and  the 
enquiry  was  properly  made  of  the  party  imme- 
diately interefted.  5,  at  the  time  of  the  en- 
quiry, had^  the  equitable  intereft  in  the  eftate 
and,  upon  the  application,  affured  P,  that  he 
might  fafely  lend  his  money.     The  enquiry  was 

H  h  4  the 
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the  moft  material  P  could  make.  If  B  admitted 
the  term  to  be  in  exiftence,  he  muft  be  bound 
by  his  admiilion.  He  had  full  notice,  and  in- 
duced P  to  lend  his  money,  which  was  a  fraud 
that  would  affeft  the  daughter's  eftate.  The 
term  muft,  therefore,  be  held  to  be  in  force  to 
fecure  the  3000/,  and  the  truftees  muft  raife 
that  fum. 

And  if  fuch  fubfequent  mortgagee  apply  to  a 
prior  incumbrancer,  to  know  if  he  hath  any  in^ 
cumbrance  or  mortgage  on  the  eftate  upon  which 
he  intends  to  take  a  fecurity,  and  he  denies  that 
he  hath  any,  he  will  lofe  his  priority. 

But,  in  this  cafe,  it  will  be  n^ceffary  for  fuch 
fubfequent  mortgagee,  or  his  agent,  to  inform 
the  prior  incumbrancer  that  he  is  about  to  Jepd 
the  mortgagor  n>oney,  or  otherwife  he  will  not 
on  denial  lofe  his  priority;  for  he  is  npt  bound 
to  anfwer  unlefs  he  knows  of  fuch  intention,  as 
the  queftion  may  be  put,  merely  to  fatisfy  an 
impertinent  (:uriofity, 

Thus,  where  R  had  lent  money  to  4^  upon  a 
mortgage  (/),  and  /  being  likewiie  about  to 
lend  S  money,  direfted  G  to  enquire  of  /?, 
whether  he  had  any  incumbrance  or  mortgage 

(/)  Ibbotfon  <i^.  Rhodes.    zVern.  554. 

on 
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on  that  eflate,  who  denied  that  he  had,  and  on 
afecond  application  returned  the  fame  anfwer; 
R  acknowledged  that  G  met  him  in  a  public 
market,,  and  enquired  of  him  what  money  S 
owed  him,  but  denied  that  G  informed  him  / 
was  about  to  lend  S  money ;  nor  did  G,  on  crofe 
examination,  take  upon  himfelf  to  fwear  he  did ; 
the  Lord  Keeper  directed  an  iffue  to  try  whe- 
ther G  told  the  defendant  that  the  plaintiff  was 
about  to  lend  money  on  the  eftate  of  Sy  when 
he  enquired  what  S's  debt  wns. 

And  if  there  be  {everal  equitable  intcrclls 

• 

afFedling  the  fame  eftate  fm)j  they  will  attach 
upon  it  according  to  the  refpe6tive  periods  at 
which  they  commenced ;  for  it  is  a  maxim  in 
equity  as  well  as  in  law,  that  "  2ui  prior  ejt 
tempore  potior  efijure.^^ 

So,  where  Job  Smith  and  Samuel  his  fon 
mortgaged  an  eftate  by  feoffment  to  Winter^ 
and  Samuel  afterwards  died,  leaving  Elizabeth 
Smith  his  heir, .who  married  Thomas  Brom- 
wich  {n) ;  Thomas  took  an  affignment  of  the 
mortgage  in  the  name  of  Anthony  Bromwich 
in  trufifor  himfelf.     Then  Thomas  mortgaged 

(«)  a  Vez.  477,  Ca.  Temp.  Talbot  68. 

(if)  Clarke  v.  Abbot.  Barnard  Rep.  457.  Sc*  2.  £^.  Ca. 

^br,  606.  41  Sufra* 

the 
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the  fame  premlfes  to  Elizabeth  his  fifter. 
Afterwards,  Thojnas  devifed  thefe  premifes  to 
Anthony  Abbots  his  grandfon,  and  his  heirs. 
At  the  time  of  making  this  will  he  had  two 
daughters,  AnnCy  married  to  Robert  Abbot,  and 
Elizabeth. — Thomas  died,  his  wife  furviving; 
then  fhe  died,  and  Elizabeth  the  daughter 
married  Peter  Keulei/.  A  bill  was  then  brought 
by  Peter  and  Elizabeth  his  wife,  againft  Robert 
Abbot  and  Anne  his  wife,  Anthony  Abbot,  and 
Robert  the  fon  of  Robert,  praying  to  be  let 
into  a  redemption  of  a  moiety,  infifting,  that 
Thomas  had  only  a  redeemable  intereft,  and  no 
power  to  difpofe  of  the  inheritance;  and  the 
Court  decreed  a  redemption  as  to  a  moiety. 
This  decree  was  never  carried  int©  execution, 
and  Anthony  Abbot  was  permitted  to  continue 
in  polTeffion  until  his  death.  In  1 720,  Anthony 
mortgaged  the  premifes  to  Taylor,  and,  in 
1724,  again  to  Nicholas,  and  afterwards  made 
feveral  other  mortgages  to  Nicholas,  and  then 
died,  leaving  Anthony  his  heir  at  law.  Then 
Peter  Neioley  and  Elizabeth  his  wife,  and 
Anne,  who  was  the  widow  of  Robert  Abbot,  for 
divers  cQnfiderations,  conveyed  the  premifes  to 
^Jiobert  the  fon  of  Robert  and  his  heirs,  who 
afterwards  took  an  aflignment  of  Taylor's  mort- 
'^  gage.     In  this  fame  year  Nicholas  affigned  his 

mortgages   to   Clarke.     Then  Eli:;abeth    the 
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filler  of  Thomas  died,  having  firft  made  her 
will  and  Peter  Newley  executor  thereof,  who 
alfodied,  leaving  Thomas  Ncwky  executor  of 
his  Will.  Then  Thomas  Neivley  afligned  all  his 
intereft  in  the  mortgage  to  ClarkCy  who  now 
brought  his  bill  againft  Robert  Abbots  Anthony 
Abbot,  and  Elizabeth  Abbot,  praying  that  an 
account  might  be  taken  of  what  money  was  due 
to  Robert,  on  the  affignment  of  the  mortgage 
which  was  made  to  him  by  Taylor,  and  that 
the  plaintiff  might  redeem  him;  and  that  An- 
thony and  Elizabeth  might  come  to  an  account 
as  to  the  mortgages  which  were  affigned  to 
him,  and  be  declared  to  pay  thofe  fums  to  the 
plaintiff,  together  with  the  money  which  he 
(hould  pay  to  Robert-,  and,  in  default,  that 
Anthony  might  be  foreclofed.  And  the  Lord 
Chancellor  was  of  opinion,  that  the  plamtifT 
was  entitled  to  relief,  as  far  as  he  could  take 
that  relief,  within  the  compafs  of  the  former 
decree;  that,  if  the  plaintiff  had  got  the  legal 
eflate  either  himfelf,  or  in  a  truftee  for  him,  fo 
that  he  could  have  brought  an  ejcftment,  and 
put  the  defendants  to  have  been  plaintiffs  here, 
it  might  have  deferved  confideration,  whether 
thefe  defendants  would  have  been  entitled  to 
have  redeemed  the  prefent  plaintiflS;  but,  as 
the  plaintiff  had  not  the  legal  eilate,  and  was 
forced  to  <;oaie  into  ecjuity,  hemuft  fubmit  to 

be 
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be  redeemed  by  Anthony  Abhoty  and  could  put 
no  other  terms  upon  his  redeeming  him,  than 
fuch  as  fell  within  the  compafs  of^  the  former 
decree.  His  Lordfhip  faid  that  "  Qui  prior  ejt 
tempore  potior  eft  jure^^^  was  a  rule  that  held 
in  equitable  as  well  as  in  legal  rights.  That,  in 
this  cafe,  Robert  had  the  firfl  equitable  right, 
and  therefore  his  mortgage  mud  be  paid  off  in 
preference  to  that  of  the  plaintiff.  It  was  true 
the  plaintiff  had  taken  in  the  mortgage  made 
to  Elizabeth^  the  filler  of  Thomas^  which  was 
prior  to  Taylor's  mortgage  under  which  the 
plaintiff  claimed,  but  he  had  no  legal  eilate, 
for  want  of  taking  in  an  affignment  from  An- 
thony, or  at  lead  for.  want  of  having  him  be- 
fore the  court  in  order  to,  have  a  conveyance; 
and  therefore  Robertj  who  had  the  alignment 
of  the  mortgage  which  was  made  to  Taylor^ 
previous  to  any  aflignment  of  the  mortgage 
which  Clarke  took,  muft  be  preferred  to  him : 
and  his  Lordlhip  faid,  that  it  was  never  deter- 
mined that  a  puifne  mortgagee  could  proteft 
himfelf  againfta  prior  mortgagee,  by  purchafing 
a  mortgage  previous  to  his,  where  there  was  no 
legal  eftate  in  that  mortgagee  from  whom  he 
took  his  fecond  affignment,  efpecially  without 
bringing  the  truftee  of  that  mortgage  before 
the  court. 


But 
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But  this  general  rule  admits  of  an  exception 
if  any  one  of  the  parties  hath  more  equity  to 
call  for  the  legal  eftate  than  the  others ;  for  he 
that  hath  more  equity  ftiall  be  preferred  {o). 

Thus,  where  the  defendant  acknowledged  the 
money  was  not  paid  by  him  for  a  ftatute  pur* 
chafed  in  to  cover  his  mortgage,  but  offered  to 
pay  it  on  the  ailigning  the  extent  {p)y  it  was 
urged,  that  puifne  mortgagees  were,  in  fuch 
cafe,  protefted  againft  a  former  mortgage  on 
this  reafon  only;  becaufe  they  were  entitled  in 
equity,  by  aftually  laying  out  their  money  on 
their  mortgage,  and  were  entitled  in  law,  by 
purchafing  in  the  former  incumbrahce :  and  fo, 
having  a  title  both  in  law  and  equity,  he  that 
had  only  a  title  in  equity  fhould  not  prevail 
againft  both.  But  the  defendant  had  no  title 
in  law;  for,  though  the  ftatute  was  extended, 
yet  it  was  not  affigned  to  him,  he  not  having 
paid  for  it,  and  the  plaintiffs  offered  to  difchaigc  ' 

him  of  that.     But  the  Lord  Chancellor  was 
(Irongly  againft  them  on  this  point. 

Another  ground  of  exception  to  the  general 
rule  above  referred  to,  is  fu^efted  by  Lord 

(0)  2  Vez.  486.    Wilker  of.  Bodington,  2  Vern,  599. 

Infra* 

{p)  Wyndham  ^.  Richardfon  et  aP.    2  CIl  Ca.  213.  J 

Irfra* 

Talbot 
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Talbot  in  the  cafe  of  Tourville  and  Naijh  (y), 
where  two  executors,  being  alfo  refiduary  le- 
gatees, one  of  them  for  a  valuable  confidenition 
affigned  over  part  of  his  refiduary  (hare  to  A  J5, 
and  then  for  a  valuable  confideration  likewife 
affigned  over  his  whole  refiduary  fharc  to  the 
other  executor  and  refiduary  legatee,  who,  as 
it  was  faid,  had  no  notice  of  the  former  affign- 
ment ;  whereupon  it  was  infilled  that  this  legacy 
of  the  furplus  was  a  chofe  in  aftion  good  only  in 
equity,  and  not  at  law,  in  which  cafe  the  affign- 
ment  which  was  prior  in  time  muft  take  place, 
confequently  that  made  to  A  B  would  prevjul. 
To  which  it  was  replied,  that  though  a  legacy 
were  a  chofe  in  aftion,  yet  when  it  was  affigned 
to  an  executor,  he,  having  a  remedy  at  law, 
was  in  a  different  fituation  from  a  third  perfon. 
But  Lord  Talbot  faid,  that  he  did  not  fee  any 
difference;  for  the  thing  affigned  was  ftill  but  a 
chofe  ip  action,    which  the    executor  himfelf 
could  not  come  at,  unlefs  by  aftion  or  fuit, 
either  in  law  or  equity;  but  his  LordQiip  far- 
ther obferved,  that  it  feemed,  if  it  had  been  a 
mortgage  made  to  the  teftator,  and  affigned  by 
one  of  the  executors  to  the  other,  the  latter 
might  have  entered;  but  in  the  principal  cafe 
the  affignment  was  but  of  1 200/.  due  upon  all 

(f )  3  P-  Will.  308.  ' 
I  the 


AND  THE  DOCTRINE  OF  TACKING.   479 

the  mortgages  made  to  the  tcftator  from  A  B 
the  father,  and  to  A  the  fon,  which,  not  being 
recoverable  otherwife  than  by  a  fuit  in  equity, 
was  clearly  a  cho/e  in  adtion. 

It  is  a  rule  in  equity,  that,  where  feveral  per- 
fons  have  equal  equity,  he  amongft  them  that 
hath  poffeffion  of  the  legal  ejiate^  may  make 
all  the  advantages  of  it  of  which  the  law  admits, 
and  thereby  proteft  his  title,  although  it  be 
fubfequent  in  point  of  timej  and  his  adver- 
faries  fliall  have  no  help  in  equity ;  for  it  will 
not  di/arm  apurchafer,  but,  where  the  equity  is 
equal,  will  leave  the  law  to  prevail. 

Therefore,  if  there  be  feveral  mortgagees,  the 
laft  mortgagee,  having  lent  his  money  upon  a 
valuable  confideration,  and  without  notice^  may, 
by  purchafing  in  the  precedent  incumbrance, 
lohich  carries  with  it  the  legal  ejtate^  protedt 
himfelf  againft  any  mortgagee  fubfequent  to 
the  firft  and  prior  to  the  laft  \  for  then  he  will 
have  both  law  and  equity  upon  his  fide  {r). 

This  privilege  of  proteAion,  by  purchafing 
in  prior  incumbrances,  originates  in  the  par- 

(r)  Boovey  1/.  Shipwick,  1  Ch.  Ca.  201.  Churchill  v. 
Grove,  I  Ch.  Ca.  35.  i  Vcrn.  187,  188.  2  Vcz.  573* 
Nagfhaw  v.  Yates,  Strange^  240. 

ticular 
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ticular  conftltution  of  the  legal  jurifdi&ion  of 
this  country  {s).  It  could  not  happen  but  where 
the  adminiftration  of  law  and  equity  was  di- 
vided among  different  courts,  and  created  dif- 
ferent kinds  of  rights  in  eftates;  and  is  grounded 
upon  that  force  which  courts  of  the  latter  de- 
fcription  neceflarily  and  rightly  give  to  the 
common  law  and  to  legal  titles.  For,  although 
they  break  in  upon  the  common  law  where  ne- 
ceflity  and  confcience  require  it»  ftill  they  allow 
fuperior  force  and  ftrength  to  a  legal  title  to 
eftates,  when  not  urged  to  do  otherwife  by 
thofe  motives ;  and,  confequently,  where  there  is 
a  legal  title  and  equity  on  one  fide,  and  equity 
only  upon  the  other,  they  wiD  never  fufier 
the  fide,  in  which  both  thefe  rights  concur,  to 
be  hurt  by  that  in  which  one  of  them  only  is  to 
be  found. 

Thus,  where  Sy  having  granted  a  rent-charge 
for  2000/.  to  H,  mortgaged  the  premifes  for 
iiool.  teCy  and  afterwards,  thofe  that  had  C*s 
intereft,  he  being  dead,  bought  in  a  judgment 
precedent  to  the  grant  of  the  rent-charge  (/) ; 
H  exhibited  his  bill  to  difcover  what  eftates  C 

(/)  2  Vcz.  574. 

(/)  Higgon  Of*  Callamy  et  aP.  Fid.  this  cafe  as  fiated 
2  P.  Will.  493.  I  Ch.  Ca.  149.  n  'Old,  Cfaorchill  v. 
Grovc>  ibid,  35.  Sc.  Nciroa89, 

claimed^ 
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claimed^  and  charged  that  C4iad  notice  of  ITs  | 
rent-charge  before  he  took  the  mortgage.  The 
defendants  pleaded  the  mortgage  to  C,  and  that 
afterwards  hearing  of  precedent  incumbrances, 
they  bought  in  a  legal  title  prior  to  the  plain-  ! 
tiff's,  and  offered  to  aflign  all  to  the  plaintiff,  < 
if  he  would  pay  what  was  due  on  the  mort- 
gage and  on  their  new-acquired  title  -,  but,  if 
he  would  not,  they  iniifted  that  they,  ought  not 
to  be  obliged  to  difcover  what  that  efbite  was 
they  had  bought  in ;  and  that  their  title  ought 
not  to  be  drawn  under  examination  in  equity ; 
and,  by  way  of  anfwer,  they  denied  that,  to 
their  knowledge  and  belief,  C  had  any  notice 
of  ihe  rent-charge  when  he  lent  the  1 200/.  which 
plea,  on  debate,  was  allowed  to  be  good. 

And  this  point  was  fully  fettled  in  the  fol- 
lowing cafe  by  a  folemn  determination  by  Lord 
Haley  who  gave  it  in  the  name  of  the  "  credi- 
tors tabula  in  nanfragioy 

There  E  being  feifed  of  the  manor  of  Wj  and 
of  the  manor  of  Mj  mortgaged  part  of  the  ma- 
nor of  Wto  By  in  1649,  for  1000/.  (m),  and,  in 
1655,  acknowledged  a  ftatutc  to  B  of  800/.  for 
the  payment  of  400/.  j  afterwards,  in  1 665,  E 

(if)  Nfar(hv.  Lee.  2  Vent.  337.  S.C.  iCh.^.  162. 
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mortgaged  both  thefe  manors  to  D  for  7000/. 
und  then,  in  i66j,  mortgaged  the  manor  of  H^ 
to  L  for  2000/.  L  havi7tg  no  notici  of  the  for- 
mer mortgages.  L  coming  to  have  notice  of 
the  mortgage  to  />,  purchafed  in  the  two  in- 
cumbrances to  B^  and  then  Wy  executor  ci  A 
fued  X,  who  pleaded  the  whole  matter;  and 
the  Court  held,  that  L  might  make  ufe  of  thefe 
incumbrances  to  proted  his  own  mortgage,  he 
having  both  law  and  equity  for  him.  Firft,  he 
had  law,  (ot  that  he  had  a  precedent  mortgs^ 
in  1649,  and  alfo  the  ftatute  in  1655,  and 
while  thefe  remained  in  force,  M  could  not 
come  in«  Secondly,  he  had  equity,  for,  though 
he  had  a  fubfequent  mortgage,  yet  it  being 
without  notice,  he  ought  to  be  relieved  in 
Chancery. 


But  there  is  a  diftinftion  between  the  eSeft- 
of  purchafing  in  an  outftanding  judgment  and 
purchailng  in  a  ftatute  \  for  the  mortgagee  can 
procure  to  himfelf,  by  taking  in  fuch  fecuritx> 
no  protection  beyond  the  intereft  to  which  the 
owner  of  the  fecurity,  taken  in,  is  entitled; 
therefore  as  a  judgment  creditor  can  extend  bat 
a  moiety,  a  judgment  will  proteft  but  a  moictf 
in  the  hands  of  his  aflignees ;  but  if  the  firil  in- 
cumbrance be  a  ftatute  ft:aple,  which  attaches 
bpon  all  the  land  of  the  cognizor,  a  fubfequent 

mortgagee 
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mortgagee  buying  that  in^  may  hold  all  the 
land,  and  thereby  pfoteft  hhnfeif^  until  at  ktw 
the  cognizor  of  the  ftatute^  by  ^/cire  facias  ad 
camputandHmy  has  got  the  ftatute  Tacated, 
which  can  only  be  upon  payment  of  the  penalty) 
for  equity  will  not,  in  fuch  cafe^  give  any  affift- 
ance  againd  a  third  mortg^e  without  notices 
tmtil  he  is  paid  his  nK^gage  as  well  as  ftatute* 

This  doctrine  of  tacking  has  given  rife  to 
Tome  nice  diflinftions  in  the  nature  of  terms,  and 
their  applicability  to  this  purpofe. 

TermS)  fb  far  as  relates  to  the  prefent  purpofe^ 
may  be  diftinguilhed  into  two  kinds,  viz.  terms 
in  grofs,  and  terms  attendant  upon  the  inheri*^ 
tance» 

The  attendancy  of  terms  on  the  inheritance 
is  originally  unknown  at  law.  There,  ftri^ly, 
all  terms  while  they  fubfiil,  be  the  beneficial 
ownerihip  in  whom  it  may,  continue  terms  in 
grofs  fepanited  from  the  inheritance,  as  a  diftin^ 
and  feparate  fpecies  of  property}  becaufe  the 
law  in  flriftnefs  takes  no  notice  of  any  ownerihip 
diftin£t  from  the  l^al  eftate.  But  in  equity, 
another  kind  of  ownerfhip  arifes  into  notice) 
namely,  an  equitable  or  beneficial  owner- 
ihip, as  diflinguifhed  from  the  mere  legal  title, 

li  a  the 
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the  former  being  frequently  in  a  different  peribn 
&om  that  in  whom  the  latter  is  veiled:  This 
is  the  cafe  wherever  one  perfon  has  an  eftate 
veiled  in  him  by  the  rules  of  the  common  law, 
whilft  another  is  intitled  to  the  benefit  and  ad- 
vantage  thereof^ 

Now  when  charging  lands  through  the  die- 
jdium  of  raifing  terms  was  invented,  and  made 
xxCe  of  to  anfwer  particular  ends,  as  to  (ecuie 
jointures,  or  portions,  or  money  on  mortgage^ 
when  the  object,  of  fuch  terms  ^as  anfwertd^  it 
was  found  expedient  to  take  aflignments  of  fuch 
terms  to  perfons  to  whom  the  inheritance  was 
not  limited,  to  proteft  it  agsunfl  intervening 
charges,  and  then  fuch  terms  were  confidered 
in  courts  of  equity,  (who  in  order  to  prefervc  as 
near  a  conformity  as  poflible  between  the  rules 
of  legal  and  Equitable  eflates^  and  avoid  that 
perplexity  and  inconvenience  which  Would  ne- 
ceffariiy  refult  from  the  application  of  two  dif- 
ferent fyftems  of  property  to  the  fame  fubjeft^ 
generally  regulate  the  latter  by  analogy  to  the 
eftablifiied  rules  and  regulations,  which  at  law 
govern  and  prevail  in  refpeft  of  the  former)  a$ 
confolidated  with,  and  part  of,  th^  inheritance^ 
and  as  belonging  to  the  heir,  being  but  as  flia- 
dows  kept  on  foot  for  particxJar  purpofes. 


But 
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But  when  the  pntiflice  of  carving  out  terms 
for  particular  purpofes  became  general,  it  fol* 
lowed  as  a  necefiary  confequence  that  fome 
regulation  became  needful  with  refpeA  to  the 
application  of  fuch  terms  after  the  purpofes  of 
their  creation  were  anfwered,  in  cafqs  where  they 
were  not  exprefsly  affigned  to  attend  the  inheri- 
tances. It  was  plain  that  the  legal  owner  of 
fuch  term,  was  not  intended  to  derive  any  bene- 
fit from  it.  The  exclufion  of  the  legal  holder 
from  all  benefit,  was  clearly  in  the  contemplation 
of  all  parties.  The  fpecific  truft  of  the  term 
being  declared,  by  confequence,  any  purpofe  be- 
yond that  was  excluded.  This  afforded  a 
ground  for  the  interpofition  of  courts  of  equity, 
who,  from  the  principal  of  general  analc^  be- 
tween the  rules  of  legal  and  equitable  property 
before  mentioned,  drew  this  concluiion,  that 
where  the  beneficial  or  equitable  ownerfliip  of  a 
term,  and  that  of  the  inheritance  met  in  the 
fame  pcrfon,  widivided  by  any  intertSening  he^ 
neficial  interefi-  in  another  per/ohj  there  ^ 
equitable  union  took  place,  and  the  term,  which 
before  was  perfonal  property,  became  annexed  to 
the  inheritance,  and  attendant  upon  it  as  part  of 
the  fame  eftate  and  property,  unlefs  the  owner 
cxpreflcd  his  intent  to  the  contrary;  (qt  any  ex- 
preffion  or  clear  manifeftation  of  a  contrary  in- 
tent by  the  owner  of  th^  property,  would,*  it  is 

113  appro* 


486    OP  PftlORITT  IH  IHCUMBftAKCSSt 

appf^ended,  prevent  fuch  uQion  of  tbe  t^rm 
and  the  inheritance  1  because  one  great '  and 
conftant  aim  of  courts  of  equity,  in  regard  to 
prop^y,  is  to  efi^ftuate  the  manifeft  intentuHi 
<^  the  parties  into'eAed  therein,  and  havii^ 
power  to  diipoie  thereof.  Now  this  attendancy 
of  a  term  where  no  tnift  is  declared  for  that 
purpofe,  is  merely  by  conftru^on  in  equity  1 
but  equity,  which  aims  to  effedtuate,  will  never 
make  a  conftru<ftion  contrary  to  the  declared 
intent  of  the  parties  interefted.  Rut  (uppcdii^ 
no  eJcpreiSon  of  the  owner^s  intent  ftands  in  the 
way,  but  that  the  matter  refts  quite  indif-^ 
ferent  in  that  refpeft,  then  it  is  apprehended  on 
the  principle  of  analogy  above  noticed,  con* 
ftruftive  attendancy  of  the^term  takes  ^£kdi,  of 
courfc,  wherever  the  beneficial  owneiihip  of  the- 
tcrm  is  not  divided  from  that  of  the  inbentance 
by  any  intervening  beneficial  intereit  in  any 
other  perfon,  juft  as  at  law  a  term  generally  be- 
comes extinguifhed  in  the  legi^l  inheritance  when 
they  meet  in  the  fame  perTon,  and  no  cilate  or 
intereft  in  any  other  perfou  iiiterveAes  to  keep 
them  afunder, 

Terms  te  attend  the  inheritance  were  invented 
partly  to  proted  real  eftates  and  partly  to  keep 
them  \ti  a  right  channel,  fo  that,  by  this  means, 
the  domioion  of  real  property  is  kept  intiie^ 

which. 
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which,  without  the  attendancy  of  fuch  terms 
couid  not  be  effededj  for  proteftion  from 
mefne  incumbrances,  implies  of  courfe  that  the 
ownerfhip  of  the  term  and  of  the  inheritance 
(hould  not  be  fevered  by  any  interveftii^  bene- 
ficial intereft  in  any  other  perfon,  known  to  the 
^owner  of  the  inheritance,  at  the  time  of  his  pur- 
chafing  it ;  and  the  keeping  real  eftates  in  a 
right  4:haiin€jj  and  the  preferving  the  dominion 
of  them  intire,  equally  fuppofed  the  fame  co- 
incidence in  owncrfhip  of  the  term  and  inheri- 
tance, otherwife  they  could  not  be  made  to 
follow  in  one  channel,  nor  the  dominion  of  them 
be  preferved  intire.  And  wherever  the  bene- 
-ficial  ownerihip  of  the  term  and  inheritance  are 
not  (eparated  by  any  intervening  beneficial  in- 
tereft, known  to  the  owner  at  the  time  of  his 
purchafing  the  inheritance,  the  attendancy  c^ 
the  term,  upon  the  inheritance,  becomes  eflential 
to  the  anfwering  the  above  ends  ;  for,  without 
fuch  attendance,  property  in  the  lame  lands, 
united  in  the  fame  owner,  would  take  different 
channels,  and  the  dominion  of  real  eftates,  in* 
ftead  of  being  intire,  become  fplit  and  divided 
between  the  perfonal  and  real  reprefentatives, 
and  indeed  leave  to  the  real  reprefentatives 
very  little  but  the  mere  name  of  property  j  for 
an  inheritance,  expedant  on  a  term  of  any  con* 
£derable  duration,  is  of  very  little  values  fo 

li  4  neceflary^ 
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neceflary,  therefore,  is  the  attendancy  of  terms 
under  the  circumilances  above  mentioned,  to 
keep  real  eftates  in  their  right  channel;  that 
the  very  exiftence  of  real  property,  as  dif- 
tinguilhed  from  perfonal,  fcems.  in  a  great  mea- 
fure»  to  depend  upon  it ;  for  as  there  are  few 
eftates  in  which  there  are  not  fome  fuch  terms, 
if  they  were  not  to  be  confidered  as  attendant, 
the  whole  fubftance  and  value  of  the  eftatc 
would  in  them  devolve  to  the  executors  asper- 
fohal  property,  whilft  a  real  rcprefentative  would 
be  left  deftitute  of  every  thing  but  the  (hadow 
of  an  inheritance.  If  a  term,  therefore,  be  pro- 
perly circumftanced  in  other  refpefts  for  attend- 
ing on  the  inheritance,  it  feems  that  an  expre6 
declaration  of  fuch  truft  is  not  necefiary  to  make 
it  attendant.  For  if  the  keeping  property  in  its 
right  channel,  and  the  prefervihg  the  dominion 
of  it  be  defirable  ends,  which  feems  unqueftion- 
able,  feeing  the  attention  paid  them  by  our 
courts  of  equity,  it  is  but  reafonable  to  prefume 
every  owner  of  real  property  to  have  them  in  his 
intention  and  with',  unlefs  he  declares  the  con- 
trary. The  utility  of  thefe  ends  remains  the 
fame,  whether  a  man  expreffes  his  intent  to  at- 
tain them  or  not ;  and  therefore,  for  any  thing 
that  appears  to  the  contrary,  the  general  grourid 
upon  which  equity  confiders  terms  as  attendant 
upon  the  inheritance  fubfifts  in  the  one  cafe  as 

w«U 


A)7D  THE  DOCTRINE  OF  TACKING.   489 

well  as  the  other,  indeed  fo  far  as  the  intention 
or  aflent  of  the  owner  is  requifite  to  eifeft  or 
complete  fuch  atcendancy,  it  is  but  equitable  to 
infer  it  from  his  filence,  for  it  would  be  injuri- 
ous to  ifnpute  to  any  man  a  want  of  aflent  or  in- 
clination to  what  generally  appears  to  be  conve- 
nient and  dcfireable,  unlefs  he  exprefles  it  him-^ 
felf.  All  the  reafoning  in  fupport  of  the  atteq- 
dancy  of  terms,  proceeds  on  grounds  indepen- 
dant  of  the  owner's  declaration  of  fuch  a  truft, 
and  therefore  is  applicable  in  its  full  force  to 
thofe  cafes,  where  no  fuch  declaration  exifts* 

Therefore,  if  a  man  feifed  in  fee  of  lands  (r), 
raifes  a  term  for  payment  of  his  debts,  without 
faying,  that  after  his  debts  paid,  thcr  term  (hall 
ccafe,  or  attend  the  inheritance,  yet  equity  of 
courfe  fays,  that  after  the  debts  paid,  the  term 
fliall  attend   the   inheritance. 

So  if  a  man  feifed  in  fee,  creates  a  term  fo^r 
ninety-nine  years,  and  declares  fome  truftsof  the 
term,  viz.  in  truft  for  himfelf  for  life,  and  after- 
wards in  truft  for  his  wife  for  life,  and  there 
flops  without  declaring  any  farther  trufts,  it  is 
plain,  and  has  been  refolved  in  equity,  that  after 
the  trufls  that  are  declared  fhall  be  expired,  the 

J  fxj  2  Vent.  359,  361. 
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term  (hall,  from  thenceforth,  be  attendant  upon 
the  inheritance. 

This  principle,  that  when  the  trufts  declared 
concerning  a  term  determined,  the  term  (honld 
attend  the  inheritance  once  eftabliQied,  led  to 
another,  namely ,  that  if  the  tenant  of  the  fee  made 
a  leafe  for  year^,  without  any  confideration,  and 
continued  in  pofleflion,  and  declared  no  truft 
concerning  the  term,  the  truft  would  be^r  him 
and  his  heirs^  a  truft  attending  upon  the  rever» 
fion  and  inheritance ;  for  the  res  gejia  evinced, 
that  no  benefit  was  intended  the  truftee. 

Therefore  if  a  man  (etfed  in  fee  {y\  make  a 
leafe  for  ninety-nine  years,  without  any  confi* 
deration,  and  continue  in  pofleflion,  this  leafe 
will  be  in  truft  for- him  and  his  heirs,  a  truft  at- 
tending upon  the  Feverfion  and  inheritance. 

And  the  cafe  is  not  altered  («),  though  a  term 
taken  in  be  exprefsly  limited  to  the  owner  of  the 
fee,  his  executors,  and  adminiftrators. 

And  if  a  man  purchafes  land  [a\  and  takes  the 
fee  in  his  own  name,  and  an  affignment  of  a 

(y)  T/V.  2  Vent,  359,  361.    , 

(sc)  I   P,  Will.  375.   Goodnght  V'  Sayles,  2  Wilfon 
L  5 29«  and  Beil  <z/.  Stamford.     1  Vern.  $2Q.     i  Salk.  154. 

(a)  Tiffin  v*  Tiffin,  i  Vprn.  I.  Goodright  ^.  Sayles»  2 
Wiir.  329. 
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mortgage  term  in  a  truftee^s  name^  the  term 
fliall  attend  the  inheritance,  although  not  fo  de* 
dared  in  the  aflignment  of  it ;  for  the  purchafer 
becomes  both  the  hand  to  receive  and  the  hand 
to  pay  off  the  mortgage  money;  the  debt  there- 
fore is  extinguillxed,  and  the  mortgage  term, 
qua  fuch,  gone;  then>  though  the  term  itfelf  is 
not  extinguiflied  in  point  of  law,  being  in  a 
truftce,  yet  it  becomes  attendant  upon  the  inhe- 
ritance, and  muil  follow  it  in  equity,  as  if  it  were 
made  to  do  fo  by  the  aft  of  the  party. 

Afemmefole  feifed  in  fee  (6),  upon  her  mar* 
riage  with  A^  made  a  leafe  to  truftees  for  loo 
years,  in  trufl  for  her  huiband  for  life,  re- 
mainder to  herfelf  for  Ufe,  remainder  to  the  ifiue 
of  that  marriage,  remainder  to  the  wife,  her  ex^ 
ecutorsy  and  adminijlrators .  The  huiband  died 
without  ilTue,  (he  married  a  fecond  hufband  and 
died,  and  tlie  queftion  was,  whether  this  term 
(hould  be  attendant  upon  the  inheritance,  ot 
(hould  go  to  the  huiband  as  a  term  in  grofs  i 
Et per  curiam.  It  is  a  term  attendant;  be^ 
caufe  the  trull  for  which  it  was  created  is  at  an 
end,  the  firlt  huiband  being  dead  without  ifiue^ 

.   So  it  is,  wliere  a  term  is  raifed  to  pay  portions 
^c),  and  the  portions  are  paidi  or  a  termor  pur» 

(i)  Bell  V.  Stamfofd,  Salk.  15+.  Vcnu  530. 
(V^  fieft  V.  Stamford,  Salk.  154.  |  Vera.  520.    Goodi 
fight  V.  $alcs.  9  Wils.  329. 
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chafes  the  inheritance  in  truft^  the  tenn  Ihall  be 
attendant. 

And,  exeept  as  to  creditors,  the  fame  prind** 
pie  applies  when  the  fee  is  placed  in  tnift  (1/), 
and  the  term  taken  by  the  owner  of  the  fee  i  for 
it  is  the  union  of  the  beneficial  ownerfhip  of  the 
term  and  of  the  inheritance,  undivided  by  any 
beneficial  intercfl  in  any  other  perfon  known  to 
the  owner  of  the  inheritance  at  the  time  of  his 
purchafing,  which  conflitutes  that  connexion  or 
relation  between  them,  which  is  the  ground  of 
|he  term  being  confidered  ;is  a^tepd^^it  upon  the 
inheritance^  and  in  this  refpeA  the  co|ine£tion  in 
the  ownerfhip  is  fubflantially  the  fame,  whether 
the  inheritance  be  in  the  owner  and  the   legal 
cflate  in  the  truflee,  or  the  cafe  reverfed,  and 
Gonfequently  the  fame  call  for  the  attendancy 
of  the  tern^  to  keep  real  property  intire  iu  one 
channel,  ful^fifls  in  both  cafes. 

All  terms  fo  circumflanced  as  that  they  would 
meige  if  vefted  in  the  owner  of  the  inheritance 
{e)  together  with  the  inheritance,  being  confi- 
dered both  at  law  and  in  equity  as  terms  at- 
tendant  upon  the  inheritance,  whether  they  be 
declared  fo  or  not ;  a  queflion  arifes,  whether 

,    fJJ  Dowfc  V.  Derivall,  i  Vcrn.  104. 
fej  Goodright  V.  Balcsj  2  Wis.  $t^. 

there 
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there  be  2uiy  di(lin£tion  between  terms  limited 
exprefsly  to  attend  the  inheritance,  and  terms 
attending  the  inheritance  as  a  refulting  truil  by 
implication  of  law,  as  to  the  capacity  of  being 
made  ufe  of  to  defend  a  third  againft  a  fe- 
cond  mortgagee,  where  the  former  is  free  firom 
the  imputation  of  notice* 

Previous  to  the  cafe  of  Wiiloughby  and  WiU 
ioughby  (/),  a  notion  generally  prevailed,  that 
although  a  fatisfied  term  refulting  by  operation 
of  law,  might,  if  got  in,  be  madeufe  of  to  pro- 
ieA  a  purchafer,  a  term  once  a^gned  to  attend 
the  inheritance^  could  not  be  fo  applied ;  for  it 
could  not  enure  to  any  other  purpofe  than  that 
prefcribed,  v^ti&  fevered  again  by  the  oxvner  of 
that  inheritance ;  but  in  that  cafe  Lord  Hard^ 
fvieke  explained  this  diftindion,  obferving  that 
its  applicability  to  fuch  purpofe  was  an  unavoid- 
.able  confequence  of  the  rule,  that  **  a  purchafer 
for  a  valuable  confiderationy  and  without  notice^ 
^11  not  be  hurt  in  equity. ^^ 

The  fadts  of  the  cafe  were  as  follow : 

George  Willoughbyj  being  feifed  in  fee  of  an 
eftate  in  W  (fubjeft  to  a  mortgage  terhi  for  500 
years)  by  articles  dated  12th  November y  17 17, 

(f)  Willotighby  V-  Willoughby,  in  Chan.  June  19,1756. 

made 
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txade  upon  his  mairiige,  agreed  to  fetde  thii 
cfttte  to  the  ufe  of  himielf  for  life,  and  after* 
wards  to  the  intent  that  his  wife  Oiould,  oat  of 
the  rcDts,  ice  of  ptrt,  take  an  annuity  of  tcoi 
by  way  of  jointure,  with  remainder,  as  to  the 
vbole  eftate,  to  the  ufe  (^  the  firft  and  other 
foss  of  the  marrii^  in  tail  male,  with  lemaioder 
to  Gffrge  WiUovghbif  in  fee,  with  a  power  for 
the  iaid  George  to  charge  the  eftate  by  will  or 
deed,  with  the  payment  of  3000/.  for  thepw- 
tioos  of  his  youi^er  childicD.    At  this  time  the 
^tate  was  fub^ei^  to  a  mortgage  iot  a  temt  of 
jcan,  as  menticmed  abore,  which,  beii^  latis*^ 
fied,  the  laid  tenn  was  by  indenture,  dated  i  /th 
Aapi  t  1 7 1 S,  afligned  to  Shelling  and  Popktm 
and  their  executors,  npon  trv.fi  for  f?  ^  hit 
beiis  and  afligns,  to  attend  the  inhtritance.     A 
iettlemcnt  was  made  fA  the  eftate  14th  March 
1718,  pursuant   to  the  articles:  14th  March 
1750,  Gejrge  Willoughby  made  his  will,  and 
thereby  executed  the  power  referved  to  him,  by 
cfaarging  the  eftate  with  3000/.  for  the  porti(»i3 
of  his-  younger  children,  and  afterwards  died, 
leaving  Jane  his  widow,  Henry  his  eldeft  foo, 
**■"-*  ■^■"ightcrs,  and  a  younger  fon  George. 
a^ing  attained  his  age  of  twenty-one 
I  being  tenant  in  tail,  fuftered  a  reco- 
limited  the  eftate  totruftees  in  fee,  to 
iiich  pcrfou  and  pei£uis,  and  for  fticb 
eftate 
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eftate  as  he  (hould  by  deed  appoint.  Henry^ 
in  purfuance  of  his  power,  by  indenture  dated 
in  Juncy  1751,  for  fecuring  870/.  which  he  had 
borrowed  of  Jane  his  mother,  declared  the 
truftees  (hould  (land  feifed,  and  the  eftate  be 
charged  with  the  payment  of  this  fum  and  inte- 
reft.  The  term  of  500  years  ftiU  ftanding  out 
in  ShelUng  and  Popham.  Afterwards  Henry 
borrowed  8ocA  of  the  defendant  Cripps^  and  for 
fecuring  this  with  intereft,  by  indentures;  of  lea(e 
and  releaie,  dated  14th  and  15th  June  1752,  he 
conveyed  the  eftate  in  mortgage  to  Cripps  and 
his  heirs ;  the  fame  day.  Shelling ^  the  furvi ving 
truftec,  aflSghs  the  term  of  500  years  to  Boot^ 
upon  truft,  in  the  firft  place,  to  proted  the 
eftate  limited  to  Cripps  and  his  heirs  from 
mefne  incumbrances,  and,  fubject  thereto^  to 
attend  the  inheritance.  It  appeared  upon  the 
evidence,  that  Cripps  had  full  notice  of  the  arti- 
cles and  fettlement,  and  that,  notwithftand* 
ing,  in  the  releafe,  he  took  a  covenant  from 
Henry  that  the  eftate  was  free  frx^m  all  incum* 
brances  except  the  500  years  term,  and  the  fe- 
veral  mefne  allignments  thereof;  but  it  did  not 
appear  that  he  had  notice  of  the  mortgage  to 
the  mother.  The  bill  was  brought  by  Jane  the 
mother,  and  the  younger  children,  for  payment 
(by  fale  of  the  eftate)  of  the  arrears  of  her  join- 
ture, the  3000/.  to  younger  children^  and  the 
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870/.  to  the  mother,  and  that  then  the  reft  of 
the  incumbrances  might  be  paid  according  to 
theiF  order  and  priority.  The  defendant  Cripps 
infifted  that,  as  the  l^al  eftate  was  in  Booty  his 
truftee,  and  as  he  was  a  purchafer  for  a  valuable 
coniideration  and  without  notice  of  the  firft 
mortgage,  he  was  entitled  to  be  piefened  in 
payment  of  his  mortgage  upon  this  principle, 
that  he  had  both  law  and  equity  on  his  fide,  and 
the  mother  only  equity. 

Lord  Hardwicke  divided  the  cafe  into  two 
queflions,  the  firft  of  which  is  alone  neceflary  to 
be  noticed  at  prefent,  namely. 

Whether,  this  term  being  aiSgned  to  Shelling 
and  Popham  upon  an  exprefs  truft,  Cripps 
could,  in  equity^  have  the  benefit  of  it  to  pro- 
teft  this  mortgage,  if  he  had  had  no  notice  of 
any  of  them  ? 

This  queftion,  his  Lordlhip  faid,  depended 
upon  three  confiderations ;  namely, 

Firft,  What  is  the  nature  of  a  term  to  attend 
the  inheritance? 

Secondly,  What  kind  of  grantee  is  entitled  to 
the  proteftion  of  fuch  a  term;  or,  in  other 
words,  in  whofe  hands  fuch  a  term  fhall  be  al* 
lowed  to  protc A  the  inheritance  ? 

Thirdly, 


J 
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Thirdly,  Againft  what  eftate,  charges,  and 
incumbrances,  the  protedion  arifing  from  fuch 
a  term  (hall  extend. 

His  LordQiip  upon  the  firfl  faid,  that  terms 
to  attend  the  inheritance  are  the  creatures  of 
a  court  of  equity,  and  were  invented  partly  to 
protefl  real  eflates,  and  partly  to  keep  them  ia 
a  right  channel :  here  arifes  a  diflin<5bion  be ', 
tween  terms  in  grofs,  and  terms  to  attend  the 
inheritance,  though  at  common  law  they  are 
the  fame ;  for,  in  equity ^  fuch  a  term  (hall  be 
applied  according  to  the  ufes,  eftates,  and 
charges  which  the  owner  of  the  inheritance  has 
carved  out  of  it.  In  equity  the  confideration 
always  w,  who  has  the  real  right  in  confcience ; 
and  where  the  termor  for  years  is  but  a  trufteo 
for  the  owner  of  the  inheritance,  he  (hall  not 
keep  out  the  cefiui  que  trujl ;  and  therefore  the 
term  is  liaise  to  all  his  charges.  Thefe  terms 
were  not  known  till  Queen  EHzabetli^  time,  as 
appears  by  Pemberton^^  argument  in  the  Duke 
of  Noffolk^s  cafe ;  before  that  time  the  law 
looked  upon  them  with  a  jealous  eye,  as  they 
tended  to  defeat  the  crown  of  its  forfeitures, 
and  the  lord  of  the  fruit  of  his  tenure^.  And 
wherever  a  term  is  veject  in  a  granger  in  truft 
for  the  owner  of  the  inheritance,  this  court  has 
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uhoays  faid,  that  it  (hall:  be  liable  to  and  aSe<Eted 
by  all  the  incumbrances  created  by  the  owner. 
Equity  wiU  unite  the  term  and  inheritance  to 
keep  the  property  intire ;  as  where  he  who  has 
the  inheritance  in  tail  fuffers  a  recovery,  the 
term  xvill  folloxu  the  ttjes  declared  \rpon  that 
recovery.  This  do<5bdne  has  alwa3rs  h^  its  full 
cfFeft  in  cafes  between  the  heir  of  the  owner  of 
the  inheritance,  and  the  executor,  though  a 
diftindtion  as  to  creditors  has  been  made  (A), 
which  is  not  material  in  the  prefent  cafe.  The 
following  cafes  hare  been  cited,  viz.  Tiffen  v. 
TiffeHj  I  Ch.  Ca.  49.  i  Vern.  i.  Bejl  v.  Stam^ 
ford.  2  Vern.  520.  Free,  in  Chan«  252.  Hay^ 
ter  and  Rod^  i  Wms.  360.  Whitchurch  v. 
Whitchurchy  2  Wms.  236.  Lord  Dudley  and 
Wardy  Free,  in  Chan*  241, 242.  Cha.  Ca«  160* 
on  Cuftom  of  London.  Thefe  cafes  only  prove 
this  general  propofition ;  namely,  That,  as  be- 
tween the  heir  in  fee  and  in  tail,  and  the  exe- 
cutor, this  doctrine  does  take  place.  The  court 
fometimes  difannexes  the  trufi:  of  a  term  to  at- 
tend the  inheritance  from  the  ftridr  legal  fee,  but 
ftill  it  does  it  inftqyport  of  the  right. 

Upon  the  fecond  confideration.  What  kind 
L  of  grantee  is  entitled  to  the  protedion  of  fucb 

a  terQii> 
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a  term  ;  or,  in  other  words,  in  zchofe  hands 
fuch  a  •  term  fliall  be  aUowed  to  proteft  the 
inheritance  ? 

Such  a  grantee  mud  he  a  purchafer  for  % 
valuable  confideration,  a  purchafer  bona  Jidc^ 
not  affedted  with  any  fraud  or  colluiion,  and 
without  notice  of  any  prior  charge  $  for  notice 
makes  him  come  in  fraudulently }  and  in  this 
defcription  of  a  purchafer  I  include  a  mort- 
gagee. If  fuch  a  purchafer  has  no  notice  of  a 
prior  incumbrance,  and  takes  a  defeftive  con- 
veyance of  an  eflate,  and  an  alignment  of  a 
term  to  attend  the  inheritance ;  in  this  cafe  he 
fhall  have  the  benefit  of  the  term  to  protect 
this  eftate,  and  he  may  either  defend  his  pof* 
feffion  by  it,  or  he  may  ufe  it  to  recover  his  pof- 
feffion  at  la\^,  though  his  adverfary  has  the  in- 
heritance, which  makes  me  (ay  this  Court  often 
difannexes  the  term  to  attend,  fUc.  from  the  in- 
heritance. This  is  the  meaning  when  it  is  faid, 
"  that  if  a  man  has  both  law  and  equity  on 
his  fide,  he  fliall  not  be  hurt  here/* 

In  Wither  v.  WoddingtoUy  Lord  Cowper  (i) 
has  laid  it  down  as  a  rule  in  equity,  that  where 
a  man  is  a  purchafer  xcithaut  notice,  he  (hall 

(/■)  z  Vcrn.  599,  600.    Et  frfra. 
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not  be  annoyed  in  equity,  not  only  where  he 
has  a  prior  le^  eilate,  but  where  he  has  a 
better  title  or  right  to  call  for  the  l^al  eftate 
than  the  other.  So,  in  this  cafe,  the  defendant 
Cripps  muft  have  the  better  right  to  call  for  the 
aflignment  of  this  term. 

Thirdly,  Againil  what  eftate,  chains,  and 
incunibrances,  the  proteftion  arifli^  from  fuch 
a  term  (hall  extend  ? 

The  anlwer  to  this  queftion  may  be  gener&l. 
It  fliall  extend  to  all  eftates,  charges,  and  in- 
cunibnuices,  created  intermediately  between 
the  railing  of  the  term,  and  the  making  the 
parties  incumbrance ;  but  it  muft  have  all  thefe 
previous  qualifications :  it  muft  be  made^  bona 
fide:  it  muft  have  freedom  from  notice i  it 
muft  have  the  firfi  and  lafi  right  to  call  for  an 
affignment  of  the  term.  It  was  admitted  by 
the  counfel,  that  it  would  be  yi,  where  the 
old  ttrmwzsfianding  out  in  the  original  grantee 
or  mortgagee,  and  had  never  been  affigned  to 
attend  the  inheritance ;  but  it  was  faid  firft, 
that  when  it  has  been  afligned  upon  an  expr^s 
trufi  to  attend  the  inheritance^  it  Jhall  attend 
all  the  eftates  carved  out  of  that  inheritance. 
Secondly,  When  a  term  is  fo  ^ffigned,  it  be* 

comes 
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comes  and  4s  fo  annexed  to  the  inheritance,  that 
it  cannot  be  fevered  from  it. 

This  is  an  attempt  to  eftablifh  a  dijtinction 
between  a  term  affigned  upon  an  exprefs  de- 
claration of  truft  to  attend  the  inheritance,  and 
a  term  declared  to  be  fo  by  the  conftruetion  of 
this  court.  Oxwick  and  Brockettj  Abr.  Cu. 
Eg.  355,  has  been  cited.  This  cafe  is  not  in 
the  Regifter's  book,  and  the  minutes  are  fo 
]mperfe<%,  nothing  can  be  colleded  from  it. 
It  was  argued,  that  where  a  term  was  ajigned 
to  attend  the  inheritance,  that  is  notice  to  the 
mortgagee  of  certain  incumbrances :  but  this  is 
amiflake ;  for  an  affignment  of  a  term  to  attend 
the  inheritance  generalb/,  is  only  notice  that 
there  is  an  inheritance  to  attend,  but  not  that 
the  eflate  is  bound  by  any  other  incumbrance. 
Such  an  affignment  gives  a  purchafer  wo-notice 
but  what  he  has  from  the  deed.  But  if,  in 
fuch  affignment,  it  be  declared  that  the  term 
is  affigned  to  prote<St  the  u/es  of  fuch  a  fettle- 
ment,  or  the  ufes  in  Jiich  a  deed,  it  will  be 
notice  of  the  deed  or  fettlementy  and  of  all  the 
u(es  in  them,  and  the  purchafer  is  bound  to 
find  them  out  at  his  peril ;  and  I  have  known 
cafes  wherein  it  has  been  affigned  in  this  man- 
ner*   Again,  it  has  been  faid,  that  fuch  a  term 
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\sfo  annexed  to  the  inheritance^  that  it  will  go 
along  with  all  the  eilates  which  are  carved  out 
of  it;  fo  here,  in  the   cafe  of  the  ./?r^  mort- 
gage>  where  a  new  conveyance  is  made  ot  the 
inheritance  for  a  valuable  Confideration,    the 
ttrm  mM  follow  Up  and  the  termor  will  become 
a  trufteo  for  the  purchafer.     I  agree  this  will  be 
fo  againfl  the  grantor  and  his  heirsy  and  all 
claiming  under  him  or  them,  either  as  volun- 
teers,   or  With  notice;    and  if  he   convey  a 
new  efiafe  qf  the  inheritance^  the  truft  is  af- 
fe&ed  by  it ;  bqt  when  a  new  purchafer  for  a 
valuable  confideration,  with  all  the  qualifica- 
tions [aforcfaid,  gets  an  ajignment  of  fuch  a 
term,  he  comes  in  a  different  degree^  and  how 
can  equity  take  it   from   him  without  contra-* 
difting  ir//  their  rules  f     It  is'obje&ed,  that 
this  will  leave  the  inheritance  to  go  one  way, 
and  the  truil  of  a  term  another.     It  is  not  nc- 
ceflary  to  enter  into  sdl  the  cafes  where  a  term 
to  attend    the  inheritance  may  be  difannexed 
and  turned  into  a  term  in  grofs.     It  may  be 
done  even  where  it  is  upon  a  contingency.  (Scr- 
jiant  Maynard  in  the  Duke  of  Norfolk^  cafe.) 
//  matf  be  done  at  any  time  by  the  owner  of 
the  inkerita7ice. 

It  may  be  objefted,  that  if  fuch  term  is  not 
fo  annexed  to  the  inheritance  as  to  go  along 
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with  k,  it  will  put  it  into  the  poxcer  of  the 
triifice  to  affign  it  to  whom  he  pleafes.     I  take 
this  cafe  to  be  the  fame  as  that  of  tniftees 
to  preferve    contingent  remainders.      If  fuch 
truftees  join  in  a  conveyance  to  a  purchafer  for 
valuable  confideration,  who  has  notice  of  the 
truft,  futh  purchafer  is  afieded  with  the  truft ; 
but  if  he  has  no  notice^  the  purchafer  (hall  re- 
tain the  eftate,  but  the  truftees  (hall  make  fa- 
tisfa<5lion.     Manfellv.  Manfelly  2  Wms,  6 it. 
So,  here,  if  the  fecond  mortgagee  has  had  no- 
tice of  the  Jirjl  mortgagee,  he  (hall  make  no  ufe 
of  the  term  to  his  pr^udice  \  and  if  he  had  no 
notice^  the  truftee  who  affigns  it  ought  to  make 
fatisfa^tion.     But,  this  dodrine  would   make 
the  affignment  of  fuch  term  to  a  purchafer's 
own  truftee  fuch,  that  it  would  proted  him 
againft  nothing  at  all ;  for  if,  wherever  there  is 
a    charge  made   upon    the   inheritance    for  a 
valuable  confideration,  that  draws  after  it  (b 
much  of  the   truft  of  the  term  againft  the 
grantor,^  and  then  the  puifne  mortgagee  was  to. 
take  it  affected  with  that  derivative  truft,  fuch 
puifne  mortgagee  would  never  be  fafe. 

It  was  faid,  at  the  bar,  to  be  a  rule  among 
the  conveyancers,  wherever  they  found  an  old 
term  limited  to  attend  the  inheritance,  not  to 
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difiurb  or  meddle  with  it.  I  have  enquired  of 
a  very  able  and  experienced  conveyancer  (Mr. 
Filmer)  and  find  there  is  no  fuch  general  rule. 
It  is  true,  Mr.  Wardy  of  the  Temple^  declared 
it  as  his  opinion ;  but,  if  he  pradifed  (b,  that 
will  not  make  it  a  general  ru)e.  Where  fuch  a 
term  has  been  ai&gned  upon  an  expreis  tnift 
to  attend  the  inheritance  <is  fettled  by  fuck  a 
deedj  and  the  conveyancer  is  fatisfied  the  tifes 
of  that  deed  have  not  been  barred^  he  may 
very  fa&Iy  rely  upon  it,  efpecially  in  the  cafes 
of  purchafers  and  mortg^s»  where  the  deeds 
are  always  taken  in ;  for,  if  he  has  the  deeds 
and  the  aflignment  of  the  term  in  his  hands, 
they  cannot  be  made  ufe  of  againft  him :  but 
this  will  not  make  it  a  general  rule.  Several 
inconveniences  have  been  objeded  ;  but  all 
tbefe  are  over-balanced  by  the  inconvenience 
that  would  happen  by  breaking  into  the  rule, 
"  that  a  purchafer  for  a  valuable  confidera^ 
tion^  and  tvithout  notice j  Jhall  not  be  hurt  in 
equity^  Collateral  warranties,  non*claim,  de- 
fccnts  caft,  which  are  the  wife  policies  of  the 
law  to  quiet  m^n's  poileffions,  are  groimded 
upon-  the  fame  principle.  Upon  the  whole,  I 
atn  of  opinion,  that  if  Cripps  had  had  no  notice 
of  the  jointure,  portions^  or  other  incumbrances, 
he  would  in  equity  have  been  entitled  to  the 
t>erf^t  of  this  term, 

the 
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The  opinion  thrown  out  by  Lord  Hard^ 
toicke  on  this  occaiion,  was  corroborated  by  the 
opinion  of  the  court  of  King's  Bench^  in  the 

following  cafe: 

» 

JoneSy  feifed  in  fee  of  feveral  eftates,  demifed 
the  fame,  in  1761,  to  Aubrey y  iox  nine  hun- 
dred and  ninety-nine  years,  by  way  of  mort- 
gage (*)•  Afterwards,  in  1768,  this  term  was 
afligned  to  Lockwood  in  truft  for  Jones^  as  to 
part  of  the  lands,  and  in  the  mean  time  to  at- 
tend the  inheritance  9  in  1767,  Jones  mort- 
gaged  to  Mergan^  and  in  July^  1 769,  to  David. 
Both  thefe  mortgages  were  in  fee.  In  Decern-' 
berj  1769^  Jones  and  Lockwood  afligned  the 
lad-mentioned  lands  to  Morland^  his  executors, 
&c.  for  the  remainder  of  the  term  of  nine  hun- 
dred and  ninety-nine  years,  in  truft  for  Sprigg^ 
for  fecuring  10,000/.  lent  by  Sprigg  to  Jones. 
Afterwards,  Jones^  by  indentures  of  Icafe  and 
releafe,  mortgaged  the  iame  eftates  in  fee  to 
Spriggi  for  fecuring  the  1 0,000/. 

On  the  mortgage  to  Spriggy  all  proper  fearches 
were  made  oq  his  part  for  incumbrances,  and 
he  had  all  the  title  deed  that  could  be  found 
delivered  to  hiht)  at  the   time  he   advanced 

(i)  Goodtitle  on  Dcin*  of  Norrisj  ttal.'o.  Morgan,^/  al. 
1  Term  Rep.  755. 

-      •       his 


506    OF  P&IOnTT  IN  IXCUMBKAHCES, 

his  money,  except  the  demife  of  the  term  for 
nine  hundred  and  ninety-nine  years,  and  the 
aflignmcnts  of  it,  ^ich  were  kept  in  the  hands 
of  Lochvood,  on  account  oniy  of  contsuning 
other  premifes  in  mortgage  to  Ijockzooody  and 
which  were  not  included  in  the  mortgage  to 
Sprigg^  nor  affigned  to  Morland^  his  truftec, 
but  counterparts  of  them  were  then  delivered 
to  Sprigg.  On  thefe  iaAs  the  queftion  on  an 
ejectment  was,  whether  Morgan  and  Davidy  or 
Sprigg  (hould  be  preferred. 

On  the  part  of  Morgan  and  David  it  was 
contended,  that  this  term  muft  be  confidered 
as  attendant  on  the  inheritance,  and  confe- 
quently  at  the  times  of  the  rcfpeftive  mort- 
gages to  them,  the  truftee  of  the  term  became 
their  truftee,  and  the  term  could  not  be  fc- 
parated  from  the  inheritance  but  by  their  con- 
fcnt.  That  if,  previous  to  the  conveyance  to 
Spriggy  in  1769,  Morgan  and  David  had 
brought  ejeAmcnts  upon  their  mortgages,  nei- 
ther Jones  nor  Lockivoody  his  truftee,  could 
have  fet  up  this  term  as  a  bar  to  their  ejeft- 
jnents;  then  if /owe^  himfelf  could  not  fet  up 
the  term,  it  was  abfurd  to  fay,  that  thofe  who 
claimed  under  him  might,  for  they  could  not 
claiip  a  greater  eftate   than  he  had.      Then 

Jon€$i 
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JoneSj  having  part^  with  the  inheritance,  had 
no  power  afterwards  to  make  any  appointment 
of  it  differently.  His  power  was  gone,  though 
it  were  collateral,  by  the  conveyance  of  the  land. 
Sedper  ^/^hurfiyjufkiccy  no  man  ought  to  b^ 
fo  abfurd  as  to  make  a  purchafe  ^yithout  look- 
ing at  the  title  deeds  i  if  he  is,  he  mud  take 
the  confequence  of  his  own  negligence.  If  the 
fi^  mortgagee  had  an  ordinary  precaution,  he 
muft  have  known  that  this  term  was  then  out- 
(landing.  And  if  he  did  know  of  it,  and  neg« 
leded  to  take  an  affignment  of  it,  it  was  ena- 
bling the  mortgagor  to  commit  a  fraud,  by 
mortgaging  the  fame  eftate  again.  By  this, 
therefore,  he  became  particeps  criminis^  and 
he  muft  fuffer  the  confequences  of  the  fraud  9 
and  Spriggy  who  has  got  the  legal  eftate,  muft 
be  preferred. 

But  it  behpves  fuch  truftees  to  be  very  cau- 
tiovis  how  they  aft,  if  called  upon  to  fever  the 
term  from  the  inheritance,  left  they  inad* 
verteatiy  be  guilty  of  a  breach  of  truft ;  for 
wherever  a  truft  to  attend  the  inheritance  de- 
volves upon  a  man,  every  time  the  cefiui  que 
truft  makes  any  difpofition  of  the  lands,  either 
by  way  of  conveyance  or  incumbrance,  the 
Iruftee  of  the  term  becomes  from  thencefor* 

ward 
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ward  a  truftee  for  the  grantee  or  incumbrancer 
to  the  extent  or  amount  of  his  grant  or  incum- 
brance ;  and  ttierefore  any  af&gnment  by  him 
of  the  legal  eftate  on  other  trufl  than  to  at- 
tend the  inheritance,  made  to  any  one  who  has 
not  the  prior  or  leading  fecurity  or  conveyance 
of  the  equitable  eftate  during  the  term,  will, 
if  fuch  truftee  can  be  affedted  with  notice, 
cither  aftual  or  prefumptiver  be  a  breach  of 
truft,  for  which  the  truftee  will  be  anfwerable 
in  a  court  of  equity. 

Therefore,  before  fuch  truftee  fevers  a  term 
fo  affigned,  in  order  to  ufe  it  as  a  term  in  grofs, 
to  fecure  mortgages  or  th^  like,  he  ought  to 
be  fatbfied,  by  the  produ£tion  of  the  title 
deeds  or  other  fatisfaftory  evidence,  that  his 
ce/lui  que  trufi  has  done  no  a<5t  to  afieA  the 
inheritance  j  for  it  is  to  be  obferved,  that  when 
'a  truftee  fevers  a  term  defignated  to  attend  the 
inheritance,  without  being  fatisfied  in  this  re^ 
fpedl,  he  voluntarily  takes  upon  himfelf  to  do 
an  aft  which  may  vary  the  rights  of  thofe  whoft 
rights  it  is  his  duty  to  pfoteft.  Should  a  truftee 
voluntarily  make  a  feverance  in  fuch  cafe,  after 
actual  or  prefurnptive  knowledge y  that  his  ceflui 
que  truft  was  involved  in  incumbrances,  there 
can  be  little  doubt  but  that  he  \i^ould,  at  leaft» 
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be  faddled  with  cofts,  which  may  prove  a  very  v 
ferious  confideration  to  him ;  it  is  therefore 
'  moft  prudent  iji  fuch  cafe  to  decline  aAing^ 
unlefs  upon  very  fure  grounds^  if  it  be  not 
with  the  direAion,  and  under  the  indemnity  of 
a  court  of  equity- 

>  From  what  has  been  obferved,  it  feetns  pru-' 
dent  for  morgagoi^,  in  all  cafes  where  it  can 
be  done,  to  take  affignmants  of  terms  to 
tmftees  nominated  by  themfelves,  rather  thaa 
to  leave  fuch  terms  outflanding  in  ftrangers ; 
but  cafes  fometimes  arife  in  which  this  cannot 
be  accompliflied.  Frequently  it  becomes  im- 
pradticable,  after  a  length  of  time,  to  find  out 
the  reprefentatives  of  fuch  truftees,  in  which 
cafe  the  owner  cannot  get  in  a  complete  title. 
In  fuch  cafes  the  next  bed  alternative  is  to  be 
taken,  which  is  to  fecure  the  pofleffion  of  the 
title  deeds,  taking  particular  care  that  he  has 
the  deed  creating  the  truft  term,  and  that  by 
which  it  is  afiigned.  A  purchafer  for  a  valu* 
able  confideration,  having  thefe  in  his  poflef- 
fioil,  feems  to  be  in  no  great  danger  fi-om  the 
term  being  ocitftanding ;  becaufe  it  can  never 
be  fet  up  againft  him  but  by  a  purchafer  for  a 
valuable  confideration  without  notice,  who  gets 
an  ^flignment  of  the  legal  ellate  in  the  term ; 

and 
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and  the  fa6t  of  a  purchafer  taking  an  eftate 
without  the  title-deeds,  is,  prima  facie  ^  at  leaft 
a  ground  to  prefume  notice  againft  hioi,  if  not 
to  make  his  purchafe  fraudulent. 

But  (hould  a  cafe  arife,  in  which  the  non- 
pofTeflion  of  the  title-deeds,  and  amongft  others 
of  the  deeds  creating  the  term,  and  the  deed 
afiigning  it,  can  be  accounted  for  in  a  latis^c- 
tory  manner,  either  by  fuch  purchafer  having 
had  a  probable  caufe  affigned  him,  from  whence 
he  may  prefume  that  there  were  no  title-deeds 
belonging  to  the  eftatc,  or  of  an  incumbrancer 
taking  his  eflate  from  one  who  had  no  right  to 
the  title-deeds,  and  who,  therefore,  could  not 
give  them  up,  as  a  mortgagee  of  a  reverfion,  the 
title-deeds  in  fuch  cafe  belonging  to  the  tenant 
for  life,  it  does  not  appear  to  me,  that  the  pof- 
ieflion  <^  the  title-deeds,  though   compiifing 
among  them  both  the  deed  creating  and  the 

r 

deed  afligning  the  term,  would  be  a  good  de- 
fence againft  a  prior  purchafer  or  incumbrancer 
for  a  valuable  confideration  without  notice,  who 
{hould  get  an  actual  affignment  of  fuch  term 
from  \ht  perfon  in  whom  the  legal  eftate  therein 
Ihould  be  vefted. 

If  the  prior  incumbrance  attach  upon  part  of 

the  eftates  comprifed  in  the  latter  mortgage 

I    -  only, 


i 
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#nly,  it  will  not  protect  more  than  what  is  com* 
prifed  in  the  firfl  fecurity. 

And  therefore,  if  a  man,  being  feifed  of  fixty 
acres  (/),  mortgage  twenty  to^^,  and  then  the 
whole  to  B,  and  then  the  whole  to  C,  and  af* 
terwards  C  purchafe  in  the  firft  mortgage,  thai 
(hall  not  proteft  more  than*  the  twenty  acres ; 
but  it  (hall  proted  thofe  twenty  acres,  fo  as  B 
fhall  never  recover  them,  until  he  pay  Call- 
the  money  due  upon  the  firfl  and  laft  mortgage. 

And  fo  It  was  determined  in  the  cafe  oiMarJh 
and  Lee  {m)^ 

But,  if  the  prior  incumbrance,  bought  in,  at- 
tach upon  other  eflates,  as  well  as  upon  thole 
affedted  by  the  fubfequent  mortgage,  the  fub« 
fcquent  mortgagee  (hall  hold  all  the  eflates 
comprifed  in  the  incumbrance  bought  in^  until 
he  be  fatisfied  as  well  for  bis  own  debt  as  foe 
what  he  paid  in  the  purchafe  of  the  firfl  mort^ 
gage.  For,  when  be  hath  purchafcd  the  pre- 
cedent incumbrance,  which  comprehendeth 
more  than  is  contained  in  his  mortgage,  and  is 
forfeited  at  law,  it  is  but  reafonable  that  the 

(/)  Prr  Lord  HaW  *  Vent.  33,9. 

efkte. 
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eftate,  which  by  no  method  can  be  evifted  at  hw, 
Ihould  not  be  taken  away  by  the  mefne  incuni* 
brancers  in  a  court  of  equity ;  unlels  iuch  per- 
fbns  do  equity,  and  pay  the  whole  money  due 
on  both  fecurities^ 

•A 

And  therefore,  where  ^{n\  in  i6ji,  made 
B  a  (ecurity  out  of  the  manor  and  leftory  of 
Wf  and  afterwards  in  1658,  made  S  a  fecurity 
for  money  out  of  the  reftory  only,  (^9  havk^ 
no  notice  then  of  B*^  (ecurity,  which  was  for 
money  alio)  and  S  hearing  afterwards  of  £*s 
(ecurity,  bought  in  a  mortgage  made  to  2),  fe* 
cured  upon  both  the  manor  and  reftory,  which 
was  precedent  to  B*s  mortgage ;  the  principal 
queftion  in  the  cafe  was,  whether,  as  the  de- 
fendant's (ecurity  was  only  out  of  the  reftory, 
and  the  fecurity  he  bought  in  was  of  both  the 
manor  and  reftory,  he  (hould  make  u(e  of  i>*s 
(ecurity  as  to  the  manor,  after  D's  debt  was 
(atisfied  by  the  prpfits  of  the  manor  and  rec- 
tory ;  or,  whether  B  (hould  not  then  be  ad- 
mitted to  enjoy  the  manor,  his  fecurity  being 
as  well  of  the  manor  as  of  the  reftory,  and  49 
hold  only  the  reftory  till  he  was  fatisfied  ?  And 
it    was  refolved  and  ruled  by  FiTfck^    Lord 

(ii)  Sir  Ralph  Bovey  w.  Shipwick^  i  Cha.  Ca.  201. 
1  £q.  Ca.  Abr.  323,  2. 

Keeper, 
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Keeper,  againft  the  opinions  of  Wild  and  Twi/- 
^eft,  Juftices^  that  S  ftiould  hold  both  the 
manor  and  redory  againft  JB,  until  all  due  on 
both  the  fecurities  was  paid  him4 

So  where  xT  feifed  in  fee,  acknowledged  % 
ftatute  of  1000/.  to  /  ^y  in  1663  (a),  and  on 
the  20 th  o{Ju7ie»  1665,  mortgaged  the  manor 
of  A  to  the  plaintiffs  TV  and  JST,  for  2000/. 
and,  two  days  afterwards,  mortgaged  part  df 
the  fame  to  the  defendant  B,  and  then  diedj 
leaving  the  defendant  H  his  heir ;  S^  the  (e; 
Cond  mortgagee,  screed  with  3/,  another  de^ 
fendant  executor  of  /  4$^,  to  put  the  flatute  in 
execution  at  his  cofts,  and  to  pay  M  the 
debt  due  on  the  ftatute,  after  fuch  time  as  the 
ftatute  (hould  be  extended,  and  an  affignment 
made  thereof  by  M  to  S.  The  ftatute  was  ex- 
tended in  Aiigujl  1672.  The  plaintiffs  bill  was, 
that  on  paying  the  debt  on  the  ftatute,  it  might 
be  fet  afide  and  afligned  to  them,  and  for  a  de- 
cree againft  H  to  pay  or  be  foreclofed  of  re- 
demption. One  queftion  was,  whether  the  plain- 
tiffs (hould  be  admitted  to  fet  afide  the  extent 
on  payment  of  what  was  due  on  the  flatute 
without  paying  off  the  2000/.  due  on  the  fe- 

(0)  Wyndham  tt  aP.  <u.  Lord  Richaxdfon  et  aP,  2  Cha. 
Ca.  212.  Si^ra. 

L 1  cond 
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cond  mortgage  to  B,  until  the  ftatute  wns  fa 
tisfied,  not  according  to  the  juftice  of  the  debt 
in  equity,  but  according  to  the  extended  va- 
lue ?  It  was  objeAed  that  the  defendant  B 
had  not,  in  his  mortgage  made  after  the 
plaintiffs*  mortgage,  all  the  lands  mortgaged 
before  to  the  plaintiffs,  but  only  part  thereof^ 
and  that  the  flatute  covered  the  whole ;  and 
that,  although  the  defendant  B  might,  by  the 
purchafe  of  the  ftatute,  defend  himfelf  againft 
the  plaintiff,  as  to  what  was  in  his  mortgage, 
yet  he  could  not  as  to  fuch  lands  as  were  not 
therein.  But  the  Chancellor  was  ftrongly  againft 
the  plaintiffs  on  this  point,  and  a  queftion  of 
faft  afiling,  the  cafe  went  off  upon  propofitions. 

And  if  a  puifne  incumbrancer  or  purchafer 
get  in  a  fatisfied  judgment  (p),  or  a  prior  fta- 
tute, or  judgment,  or  recognizance,  although 
it  be  paid  off,  yet  if  he  can  make  u/e  of  it  at 
IdzVy  equity  will  not  interfere  to  hinder  him. 

So,  where  the  plaintiff  was  a  jointrefs  (g), 
and  the  defendant  a  mortgagee  fubfequent, 
who  had  got  an  alignment  of  a  ftatute  that 

{p)  Edmunds  v.  Povey,  et  aL  1  Vern.   187.   2  Ch.  Ca. 
208.    Hard.  318.    SedinJ.  Hardrefs  172.  coni. 
{q)  Sadler  V.  Bufh,  2  Vern.  30. 

5  was 
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was  precedent  to  the  jointure,  but  was  fatisfied, 
and  extended  it  on  the  lands  mortgaged ;  the 
bill  was  to  fet  afide  the  extent :  but  the  Matter 
of  the  Rolls  decreed,  that  it  (hould  not  be  fet 
afide,  but  upon  payment  pf  principal,  interett, 
and  cofts. 

A  prior  incumbrance,  fatisfied  at  law,  will 
proteft  a  fubfequent  incumbrancer  in  equity, 
although  no  confideration  were  paid  for  it  (r) ; 
or,  if  the  confideration  were  by  way  of  ex- 
change; becaufe,  the  having  the  deed,  or  an 
acquittance,  is  fufEcient  for  that  purpofe. 

Thus  {s)y  where  the  plaintiff  lent  /  S  600/. 
on  mortgage,  and  afterwards,  difcovering  that  * 
the  eftate  was  pre-mortgaged  to  the  defendant, 
got  in  an  old  fatisfied  term,  and  then  brought 
his  bill  to  compel  the  defendant  to  redeem  or 
be  foreclofed  ;  it  was  objeded,  that  the  plain- 
tiff in  this  cafe  (as  between  him  and  the  de- 
fendant, who  was  a  purchafer)  ought  to  have 
proved  the  a6t«ual  lending  and  payment  of  the 
confideration  money  for  fuch  precedent  incum- 

(r)  ChoTchill  v.  Grove,  1  Ch.  Ca.  35.  1  Eq.  Ca.  Abr. 
323.  3.    Sc.  infra, 

{/)  Lord  Chief  Juflicc  Holt,  v.  Mill  a  oT.  z  Vern.  279. 
Sc.  I  £.  Ca.  Abr.  323,  3. 

L  1  2  brance 
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brancc ;  and  that  the  producing  the  deed,  or 
an  acquittance,  was  not  fufficient :  but  the  Court 
held  that  this  was  not  neceffary. 

The  law  is  the  fame  {(),  although  the  in- 
cumbrance, fet  up  as  a  protedtion,  be  obtained 
by  fraudulent  means  j  as,  where  one,  being  a 
purchafer,  came  into  a  man's  ftudy,  and  there 
laid  hand  on  a  flatute  that  would  have  fellen 
on  his  eftate  and  put  it  in  his  pocket ;  in  that 
cafe,  he  having  obtained  an  advantage  at  law, 
the  Court  would  not  take  it  from  him,  though 
procured  fo  unfairly,  and  by  fo  ill  a  prafticc  r 
fed  qtiifre. 

But,  where  the  prior  incumbrance  taken  in.  is 
deficient  in  thofe  rcquifites  which  are  neceffary 
to  give  it  legal  efficacy,  no  proteftion  can  be 
derived  from  it.  As  if  a  recognizance,  bou^t 
in,  hath  not  been  enrolled  in  proper  time. 

And  though  the  Court  may,  on  application^ 
interpofe,  and,  by  tlieir  fpecial  order,  fupply 
the  defcft  as  to    perfons  who  come  fubfc^ 

{/)  2  Vern.  159.  Siddoo  ^.  ChameB^  Bvnbuiy  S9S. 
Sherley-i;.  Fag.  cafe  cited,  I  Vcrn.  52,  53.  2  Vcrn.  5ft. 
reported,  i  Ch.  Ca.  6Z.  fidtoBtra  Gilb.  kx  pr^ettria  24^ 
Rt  «m/.  £lrode  v.  Blsckbuni^  St^tC: 

gucnt 
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^uent  to  fuch  interpofition,  yet  it  will  not  over 
reach  an  intermediate  incumbrancer. 

Upon  this  principle  («),  where  a  recogni- 
sance was  enrolled  by  f|Jecial  order  of  the 
-Court,  after  the  time  for  enrolment  had  elapfed, 
and  it  fo  happened  that  the  plaintiff,  between 
the  date  and  the  enrolment  of  the  recognizance, 
lent  money  to  the  conufor,  an<i  took  ^  judg- 
ment for  his  fecurity  which  was  over-reached 
by  the  recognizance,  that  being  made  good  by 
the  fubfequent  enrolment,  the  Court  (theeftate 
being  in  mortgage  before,  and  the  conuior 
having  only  an  equity  of  redemption  in  him^ 
fo  that  neither  the  recognizance  or  mortgage 
could  affeft  it  without  the  affiftance  of  the 
Court)  inclined  to  give  the  preference  to  th^ 
judgment  creditor. 

So,  if  a  judgment  be  not  docketed  within 
the  time  limited  by  the  ftatute  4th  and  5  th 
William  and  Mary^  c.  20,  it  will  not  protedt  a 
puifne  incumbrancer,  although  the  eigne  in- 
cilmbrancer  hath  aftually  notice  pf  it  at  the 
time  of  making  the  mortgage. 

(«)  FothergiU  v.  Kcndrick,  t  Vern.  ^34.  et  *///.    1 
P.  WUl.  34Q. 

L  1  3  Thus, 


,p.:>^^ 
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^€^tS^  Thus  [x\   where  judgment   was   figned  irt 

9m^^  ^  ^^^^  '7^5»  ^^^  *  mortgage  made  to  the  plain- 
^.  f^^/^^U^fm^tiS^  who  had  notice  of  the  judgment  in  1728, 
fh  t^^^9 '  but  the  judgment  was  not  docketed,  as  appear- 
^/u/^^^  ^'^  ^  cd  by  an  entry  on  the  mai^in  of  the  docket, 

VLTitAJanuary  1730;  the  Mafter  of  the  Rolls 
held,  that  the  docket  was  not  good,  being 
made  after  the  time  limited  by  the  ftatute, 
and  that  the  mortgage  had  got  the  preference 
of  the  judgment  by  defeft  of  the  docket;  and, 
as  to  the  notice,  it  was  not  material,  the  fta^ 
tute  being  exprefs,  that  judgments,  not  dock- 
eted, Ihould  lofe  their  preference  as  to  par- 
chafers  and  mortgagees^ 

But  this  exception,  as  to  judgments  not 
docketed,  is  confined  to  cafes  where  they  are 
fet  up  againft  purchafers  or  mortgagees,  of 
heirs,  or  executors,  or  adminiftrators  in  the 
adminiftration  of  the  effefts  of  thofe  of  whom 
they  are  reprefentatives. 

And  fo  it  was  held  in  the  cafe  of  Robin/on 
ct  al\  v.  Harrington  (y)^  which  came  before 

(jf)  Forfliall  V.  Coles,  7  Vin.  Abr.  54.  P.  C  6.  S.  C.  z. 
£.  Ca.  Abr.  592.  8. 
(y)  Robinfon  tt  «/*.  v,  Harrington  it  at.  Hil-  Term^ 

1778. 

the 
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the  Court  upon  exceptions  to  the  Matter's  re- 
port, The  cafe  appeared  to  be  this;  in  1739 
the  defendant  gave  a  bond  for  400/.  to  Sarah 
Greeny  and,  in  Trinity  Term  1744,  the  ob- 
ligee brought  an  aftion  againft  the  defendant 
upon  this  bond,  who  pleaded  the  geperal  iflue; 
and  the  iffue  roll,  upon  which  the  fame  was 
entered,  was  regularly  carried  in  of  the  term 
in  which  the  iffue  was  joined ;  but  the  caiife 
was  never  tried,  the  parties  being  under  an 
agreement  to  compromife  the  fame :  however, 
the  plaintiff  entered  continuance  upon  the  roll 
regulfU-ly,  by  non  mijit  breve ^  till  Michaelmas 
Term  1745,  when  the  defendant  withdrew  his 
plea  and  confeffed  judgment.  The  clerk  of 
the  judgments  then  entered  up  final  judgment 
upon  the  iflue-roll,  but  never  .took  any  docket 
of  the  fame  to  the  clerk  of  the  eflbigns,  which, 
according  to  the  ftatute  4th  and  5th  JV.  and  ^^V ^ 
M.  c.  7i  he  ought  to  have  done  ;  when,  there- 
fore, the  judgment  creditor  came  before  the 
Mafter,  though  the  judgment  appeared  to  be 
figned  ^9th  Maj/j  1745,  he  poflponed  it  to 
other  judgments  of  1748,  becaufe  Mrs.  Greenes 
judgment  was  not  docketed  with  the  clerk  of  ' 
the  effoigns. 

When  the  exception  to  the  Mafter'^  report 
came  on  before  the  Court,    it  was  contended,  ^ 

L  1  4  on 


i 
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on  behalf  of  Mr.  Straffbrdj  as  the  reprefentative 
of  Mrs.  Grecriy  that  the  Mafter  ought  to  have 
placed  her  judgment  in  priority  according  to 
the  figning,  and  that  the  flatute  of  the  4th  and 
5th  W.  and  M.  made  no  alteration  whatever  in 
priority,    as  between    judgment  creditor   and 
judgment  creditor :  for  the  aft  only  faid,  **  that 
no  judgment,  not  docketed  and  entered  up 
in  the  books,  purfuant  to  the  ftatute,  Ihould 
**  aiFedt  any  lands  as  to  purchafers  or  mort- 
"  gagees,  or  have  any  preference  againft  heirs, 
**  executors,  or  adminiftrators,  in  their  admi- 
**  niftration  of  their  anceftors,  teftators,  or  in- 
•*  teflates   eftates/*     This,  therefore,  was  not 
a  cafe  within  that  aft  ;  for  the  great  objeft  of 
^  the  flatute  of  Will,  and  Ma.  as  appeared  moft 

clearly  by  the  preamble,  was  to  enable  pur- 
chafers and  mortgagees  to  find  out  fuch  judg- 
ments as  affefted  the  lands  they  were  about  to 
purchafe  or  i^dvance  money  upon,  and  likewife 
to  give  to  heirs,  executors,  and  adminiftrators, 
an'  opportunity  of  enquiring  what  judgments 
were  entered  up  againft  their  anceftors,  tefta- 
tors, or  inteftates,  fo  that  they  might  apply 
their  eftates  and  effeds  in  a  due  courfe  of  ad-^ 
niiniftration ;  that,  at  common  law,  judgmcntis 
did  nqt  affeft  lands  and  tenements;  but,  by 
the  ftatute   of  Wejluiirifter  the   2d,  the   writ 

of 
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of  elegit  was  given,  whereby  a  plaintiff  might 
extend  a  moiety  of  the  lands  and  tenements, 
of  which  the  defendant  was  feifed  at  the  time 
of  the.  judgment  recovered;  that  however,  as 
all  judgments  at  common  law  were,  by  a  fic- 
tion, fuppofed  to  be  judgments  of  the  firft 
day  of  the  term,  there  was  no  diftinftion  ref- 
peding  that  matter  until  the  time  of  Cha.  2d^ 
when  it  was  enafted  by  the  ftatute  of  frauds 
and  perjuries,  "  that  any  judge  or  officer  of 
**  any  of  his  Majcfty's  courts  at  Weftminjler 
*•  that  ftiould  fign  any  judgment,  (hould,  at 
**  the  figning  the  fame,  without  fee  for  doing 
the  fame,  fet  down  the  day  of  the  month 
and  year  of  his  fo  doing  upon  the  paper, 
"  book,  docket,  or  record,  which  he  Jhould 
**  fign,  which  day  of  the  month  and  year  (hould 
**  be  alfo  entered  upon  the  margin  of  the  roll 
"  of  the  record,  where  the  laid  judgment  (hould 
"  be  entered."  And  it  was  farther  enafted, 
that  fuch  judgments,  as  againft  purchafers,  bona 
Jidcj  for  a  valuable  confideration,  of  lands,  tene- 
ments, and  hereditaments,  to  be  charged  there- 
by, (hould,  in  confideration  of  law,  be  judg- 
ments only  from  fuch  time  as  they  fhould  be 
fo  figned  J  and  (hould  not  relate  to  the  firft  day 
of  the  term  whereof  they  were  entered,  or  the 
day  of  the  return  of  the  original,  ur  filing  the 

bill; 
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bill ;  any  law,  iifage,  S(c.  to  the  contrary,  not- 
withflanding. 

But,  though  this  aft  of  parliament  (z)  fet- 
tled all  difficulties  refpefting  the  fiction  of  law, 
whereby  judgments  were  fuppofed  to  be  all  of 
the  firft  day  of  the  term,  by  compelling  the 
party  to  fet  down  the  particular  period  when 
the  judgment  was  iigned,  and  declaring  that, 
^s  againft  purchafes  bona  Jidt  for  a  valuable 
confideration,  the  lands,  tenements,  and  here- 
ditaments, to  be  charged  thereby,  fliould  be 
charged  only  from  fuch  tim.e  as  the  judgment 
was  figned ;  yet,  in  as  much  as  it  did  not  com- 
pel the  plaintiff  to  carry  in  the  judgment  roll, 
purchafers,  and  others,  were  rendered  aimofl 
iocapable  of  difcovering  what  judgments  were 
recovered.  And  therefore  the  flatute  of  4th  and 
5th  W.  and  M.  c.  20,  to  remedy  that  incon- 
venience, direded  that  all  judgments  fhould  be 
docketed,  and  entered  with  the  particular  of- 
ficers of  fuch  court  J  and  that,  unlefs  they  were 
fo  docketed,  they  fhould  not  affeft  any  lands 

(z)  This  flatute  only  applies  to  the  cafe  of  purchafers. 
Creditors  remain  as  before,  and  judgments  bind  th^m 
from  the  term  at  which  they  are  entered  by  fiction  of  law. 
yid,  Robinfon  v.  Tonge,  3  P.  Will.  398.  and  the  note, 
i^/V.  400.  £. 

or 
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or  tenements  as  to  purchafers  or  mortgagees ; 
or  have  any  preference  againft  heirs,  executors, 
or  adminiftrators,  in  their  admin iftration  of 
their  anceftors,  teftators,  or  inteftates  eftates. 
But  this  did  not  take  away  the  right  which  a 
judgment  creditor  had  by  the  ftatute  of  IFeJi^ 
minfter  to  extend  the  lands  of  his  debtor;  it 
only  laid  him  under  particular  reflriftions  in 
particular  cafes,  which  Mr.  Strafford  did  not 
come  within  the  meaning  of. 

It  was  farther  contended  and  admitted,  that 
if  Mr.  Strafford  had  fued  out  an  elegit^  and 
brought  an  ejeftment  to  recover  a  moiety  of 
the  land  of  his  debtor,  he  might  have  laid  his 
demife  on  the  day  on  which  the  judgment  was 
recovered ;  which  plainly  proved  that  the  lands 
were  affefted  from  the  time  of  the  judgment 
recovered,  and  not  from  the  time  of  the  docket- 
ing. For,  if  there  had  been  two  judgment 
creditors  of  th^  fame  day,  one  docketed  and 
the  other  not  docketed;  and  the  undocketcd 
creditor  had  got  poffeffion,  by  virtue  of  an  elt^ 
gity  the  docketed  judgment  creditor  could  not 
ouft  or  ejeft  him  from  the  poffeffion,  till  his 
debt  had  been  fully  fatisfied  out  of  the  rents  ahd 
profits ;  which  was  agreed  to  by  the  Court ; 
and  Mr.  Strafford  ordered  to  ftand  in  priority, 

according 
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according  to  the  figning  of  his  judgment,  and 
his  exception  allowed. 

A  puifne  mortgagee  cannot  be  deprived  of 
the  benefit  of  a  prior  judgment ,  bought  in,  by 
a  releafe  furreptitioufly  procured  by  the  inter* 
mediate  incumbrancer. 

Thus,  where  a  mefjie  mortgs^ee,  having  no- 
.  lice  that  a  puifne  incumbrancer  had  bought  up 
a  ftatute  precedent  to  his  mortgage,  the  conu- 
ice  of  which  was  dead,  took  out  letters  of  ad- 
tniniflration  de  bonis  non  to  the  conufee  of  the 
firft  ftatute,  in  order  to  releafe  it,  and  procured 
the  officer  of  the  petty  bag  to  vacate  the  iame; 
(a)  the  Court  would  not  fuffcF  him  to  profit 
thereby;  but  decreed,  that  the  puifne  mort* 
gagee  (hould  be  reftored,  and  put  in  the  fame 
plight  as  if  the  ftatute  had  been  ftill  in  force, 
and  fhould  go  to  an  account  upon  it ;  and,  if 
it  were  already  fatisfied,  or  the  mefne  mort« 
gagee  would  pay  what  remained  due  thereupon^ 
then  he  fliould  be  let  in. 

The  advantage  to  be  derived  from  getting  in 
a  precedent  judgment  (6),  depends  upon  the 

(•)  Earl  of  Huntingdon.  «r.  Grenvillc,  i  Vcrn.  49. 
{i)-  z  Vent.  338,  3  Atk.  jiS. 

2  different 
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different  procedure  of  the  Courts  of  law  and 
equity,  in  invefligating  the  account  on  an  ex- 
tent ;  for,  although  lands  are  generally  extend-' 
ed  at  much  lefs  than  their  true  value,  yet,  at 
common  law^  the  conufor,  or  he  that  claims 
under  him,  has  no  relief  but  by  bringing  s 
/are  facias  ad  computand.  (c)  in  which  the  co- 
nufee  does  not  account  according  to  the  true 
value,  but  according  to  the  extended  value^ 
and  for  the  whole  ftatute.  Whereas,  in  this 
cafe,  on  a  fuit  in  a  court  of  equity,  the  conu-  . 
for  may  bring  the  conufee  to  account  for  what " 
he  hath  actudlly  received  ;  and  (ball  recover  all 
above  the  debt,  the  payment  of  that  being  all 
he  is  in  equity  entitled  unto. 

But,  where  the  aflignee  of  the  ftatute  extend^ 
ed  is  aUb  mortgagee,  and  confequently  a  creditor 
for  a  fisirther  fum,  there  he  hath  equal  equity  on 
his  fide  to  retain  the  lands  until  he  be  fatisfied, 
both  for  the  ilatute  and  the  mortgage ;  therefore 
he  will  not  be  brought  to  account  for  what  he 
bath  received  above  the  ftatute  debt,  on  the 
extended  value,  unfcfs  he  hath  received  enough 
to  fatisfy  his  mortgage  alfo.  Confequently,  if 
a  OT^elnortgagee  would  take  oflf  a  ftatute  in 

(r)  4  Co,  6^.  b, 

the 
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the  hands  of  a  puifne  mortgagee,  by  a  fuit  id 
equity,  the  account  mull  be,  as  at  law,  upon 
the  extended  value  for  what  is  due  on  the 
flatute  and  damages. 

And,  in  fuch  cafe  {d\  where  a  (latute,  re* 
cognizance,  or  judgment,  is  taken  in  by  a 
mortgagee,  to  defend  a  fubfequent  incumbrance^ 
he  will  be  no  farther  or  longer  protected  by  it, 
than  until  he  hath  received  fo  much  of  the 
profits  as  will  fatisfy  the  original  fecurity,  oa 
the  extended  value :  for  then^  it  will  be  avoid- 
able by  a  fcire  facias  ad  computandum^  or  by 
an  account  to  be  taken  in  the  Court  of  Chan* 
eery. 

Here  we  muft  obferve  the  diftinftion  (e) 
between  the  preceding  cafes,  and  cafes  where 
a  judgment  creditor,  or  creditor  by  ftatute  or 
recognizance,  buys  in  a  firft  mortgage ;  for  he 
connot  tack  or  unite  this  to  his  judgment,  ^c. 
fo  as  to  gain  a  preference  thereby,  becaufe  fuch 
creditor  cannot  be  called  a  purchafer,  nor  hath 

(</)  The  Earl  of  Huntingdon  <v.  Grenville,  i  Vern.  52^ 

(e)  Brace  *ui  Duchefs  of  Marlborough,  2,  P.  Will.  Rep; 
491.  2  Vez.  661.  ^Sedvid.  Wright  'v.  Pilling,  Gilb.  Rep. 
Eq.  151.  Sc.  Pre.  Ch.  494. 

be 
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he  any  right  to  the  land ;  he  hath  neither  jus  in 
re  nor  ad  rem^  and  therefore,  though  he  releafc 
all  his  right  to  the  land,  he  may  extend  it  after- 
wards. All  that  he  hath  by  the  judgment,  is  a 
lien  upon  the  land ;  but  it  is  not  certain  whe- 
ther he  ever  will  make  ufe  thereof;  for  he  may 
recover  the  debt  out  of  the  goods  of  the  conu- 
for  hj  fcire  facias y  or  may  take  the  body,  and 
then,  during  the  defendant's  life,  he  can  have 
no  other  execution.  Befides,  the  judgment - 
creditor  doth  not  lend  his  money  upon  the 
immediate  view  or  contemplation  of  the  conu- 
for*s  real  eftate ;  for  lands  afterwards  purchaied, 
may  be  extended  upon  the  judgment;  nor  is 
he  deceived  or  defrauded,  although  the  conufor 
of  the  judgment  hath.before  mortgaged  his  real 
eftate,  as  is  the  cafe  of  a  mortgagee,  if  the 
mortg^or  hath  before  mortgaged  his  land  to 
another. 

Thus^  where  B  made  a  mortgage  of  his 
eftate  (/),  and  afterwards  became  indebted  to 
H  in  60/.  aad  then  conveyed  to  «y,  in  truft, 
in  the  firft  place,  to  pay  a  debt  due  to  him- 
felf,  and  fubjefted  thereto  all  jB's  other  debts 
in  average ;  then  S  tendered  the  money  to  the 
mortgagee,  which  the  mortgagee  refufcd,  and 

(/)  Scephenfon  0/.  Hayward>  Pre.  Ch.  310. 

after  • 
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afterwards  he  affigned  the  mortgage  to  Hi 
then  H  obtained  judgment  againft  jB  on  his 
bond  for  the  60/.  after  wliich  S  fold  to  the 
plaintiffs,  who^i.  not  having  paid  their  pwrchafe- 
money,  preferred  (heir  bill  againft  the  mort- 
gagees and  H  to  redeem  :  and  it  was  decreed 
that, the  plaintiffs  Ihould  redeem  i/*s  mortgage, 
and  that  the  judgment  (hould  be  paid  but  in 
proportion ;  for  though  //  had  a  title  at  law, 
and  it  was  infifted  that  this  judgment  would 
affeft  the  refulting  equity  in  By  if  there  was 
more  than  fufEcient  to  pay  his  debts,  yet  the 
conveyance  made  for  the  payment  of  debts 
being  a  good  conveyance,  and  prior  to  the 
judgment,  ihat^  being  fubfequent,  could  not 
Iffed  the  eftate. 

So,  where  A  mortgaged  his  eftate  to  B  (g), 
and  then  affigned  the  equity  of  redemption  to 
C ;  afterwards  D  obtained  a  judgment  againft 
Ay  and  procured  an  affignment  of  B\  mort- 
gage. >  then  C  tendered  the  money  due  on  the 
firft  mortgage  to  2),  who  had  notice  of  the 
affignment  of  the  equity  of  redemption,  at  the 
*  time  of  bis  purchafing  in  the  firft  mortgage : 
It  was  objedcd,  that  Z),  having  the  legal  eftate 
in  him  by  the  affignment  pf  the  forfeited  mort- 

\g)  Brecrton  v.  Jones,  i  Eq.  Ca.  Abr.  325.  10. 
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gag^  and  C  having  only  an  equitable  interefly 
iiot  fuppoited  by  the  l^al  eftate,  he  ought  to 
pay  both  monies  to  D ;  but  the  Court  refolved 
that  C  (hould  redeem,  paying  only  the'  money 
due  on  the  mortgage. 

There  is  indeed  acafe^  (A)  in  whicK  the  Court 
may  be  thought  to  have  infringed  upon  this 
nile,  which  was,  where  ^^  the  plaintiff,  had 
lent  money  on  feveral  notes  of  different  dates, 
each  of  them  in  words  to  this  effeft :  "  Received 
of  Jy  — L  to  be  fecured  on  mortgage  of  my 
Stokekalt  eftate;"  and  the  drawer  had,  pre- 
viously to  his  drawing  thefe  notes,  made  a  mort- 
gage of  his  eilate  to  the  defendant.  Ay  to 
cover  the  fums  lent  on  the  notes  bought  in  a 
mortgage  which  was  made  prior  to  the  defend « 
ant^s:  and  Lord  Hardwicke  was  of  opinion,., 
that  A  (hould  thereby  protect  himfelf  againft 
the  defendant's  mortgage ;  and  (hould  be  paid 
the  money  lent  upon  the  notes,  as  well  as  what 
was  due  to  him  upon  the  aflignment  of  the 
firft  mortgage. 

But  it  appears  to  me  that  this  ca(e  is  dearly 
diftinguifliable   from   the   common  one    of  a 

{h)  Matthew  v.  Cartwiight,  z  Atk.  347.  et  ind,  Bayly 
n).  Robfon^  Chanc.  Prec.  89.  Coleman  v.  Wince^  ibid. 
511.  itfupra* 

M  m  creditor 
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creditor  by  judgment,  or  ftatute,  purchafing  in 
a  prior  incumbrance  to  projteft  himfelf,  wbich^ 
as  hath  been  jfaid,  he  will  not  be  permitted  to 
do ;  for  thefe  memcwandums  feem  to  fall,  more 
properly,  under  the  defcription  of  s^eements 
for  fecuring  the  money  lent  by  mortgage,  than 
of  notes  for  the  payment  thereof;  and  confe- 
quently,  the  Court,  conddering  that  as  done, 
which,  updn  a  bill  to  compel  a  fpecific  per* 
formance  of  thefe  agreements,  they  would  have 
direAed  to  be  done,  looked  upon  this  cafe  as 
not  diftinguiibable  from  the  ordinary  cafe  <^  a 
piiifne  mortg£^e  purchafing  in  a  prior  incum- 
brance to  protcft  himfelf  (i). 

So  a  ftatute  extended  may,  notwitb&aLndiag 
this  rule,  be  made  ufe  of  to  proteft  the  conu* 
fee,  as  to  a  farther  fum  lent  by  him,  againft  a 
mortgage,  or  fecurity,  taken  by  a  mefiie  in- 
cumbrancer; for,  the  conufee  being  entitled, 
at  law,  to  hold  the  eftate  until  he  be  fatisfied 
his  original  debt  at  the  extended  value,  the 
Court  will  not  interpofe'  to  take  it  from  him, 
when  he  hath  a  farther  demand ;  for  that  gives 
him  an  equity  to  retain  it  againfl  the  mefne 
L  mortgagee,  which  the  latter  cannot  over-reach, 

(/)  Hit.  Mm  farti,  Wi\h.  1  Vez.Jim.  162.  itfi^rm. 

but 


but  on  gaining  a  greater  equhj  to  himfelf  by 
difcharging  both  debts; 

Thus  where  a  man  acknowledged  a  flatute 
fkj  in  the  penal  fum  of  i$ooL  for  payment  of 
800/.  with  intereil ;  and  then,  it  being  forfeit- 
ed»  and  tlie  lands  extended  thereupon  at  a 
certain  annual  value^  fettled  the  fame  lands  in 
tail)  for  a  good  and  valuable  conGderation ; 
afterwards  he  borrowed  more  money  of  the  co- 
nufee,  articles  haying  been  firft  drawn  between 
them,  whereby  it.  was  s^eed,  that  the  ftatutd 
and  extent  (hould  (land  as  a  fecurity  for  the 
farther  fum  borrowed.  The  conufor  being  dead^ 
and  the  principal  fum  of  SooL  with  intereft^ 
fatisfied  by  perception  of  profits  or  otherwifei 
the  plaintiff,  tenant  in  tail  under  the  fettlement^ 
filed  his  bill  to  account  at  the  real  value ;  but 
it  was  held  by  Chief  Baron  HalCy  and  all  the 
Court,  f hat  no  relief  could  be  given  againft  thd 
penalty  of  the  flatute,  the  equity  being  equals 
and  the  law  on  the  fide  of  the  defendant. 

A  prior  mortgage  purchafed  in,  will  be  no 
protection  |o  a  puifiie  mortgagee,  unlefs  it  bd 
forfeited  (/y ;    for,   until  then,    the  eftate   re-« 

(i)  Sir  John  Hed worth  v.  Jofias  Primate,  Hard.  318. 
(/)  Hitchcock  €t  aP<  *u,  Sedgwick^  tt  aP.  2  Yem.  156^ 

M  m  1  mains 
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mains  as  it  was  at  common  lawj  ledeenf- 
able  upon  performance  of  the  condition  ftipi>-> 
lated. 

And  ^puifne  mortgagee (m),  who  purcha(etk 
in  a  prior  fecurity  to  proteft  his  own,  (hall  not 
only  hold  it  until  he  be  paid  his  debt,  and 
xeimburfed  the  money  advanced  by  him  to^ 
purchafe  it ;  but  until  he  hath  received  all  the 
money  and  arrears  of  intereft,  due  on  the  fecu- 
rity bought  in,  as  well  as  upon  his  own. 

• 

And,  as  a  pxiifne  mortgagee  may  tack  a  prior 
incumbrance,  that  brings  with  it  the  legal 
eftate,  to  his  own,  and  thereby  protect  him* 
fclf  againft  intervening  charges  thereon  (;»)  ; 
fo,  a  mortgg^ee  eigne^  having  the  legal  eftate, 
may  tack  a  fubfequent  fum  advanced  by  him 
upon  the  former  fecurity,  to  his  prior  mort- 
gage, and  thereby  prote£t  himfelf  againft  viefrt^ 
incumbrances. 

'Thus,  where  A  had  an  annuity  chained  on 
the  manor  of  S^  and  B  an  eftate  therein  liable 
to  the  annuity,  and  C  an  intereft  fubfequent 

(m)  Darcy  v.  Hall,  i  Vera.  49. 

(«)  Goddard  *v,  Complb>  i  Ch.  Ca.  119.^ 

t« 
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to  both  by  mortgage  (o) ;  B  having  no  notice 
of  Cs  intereft,  treated  with  him  in  the  rever- 
fion  in  fee,  who  defired  to  borrow  money  of 
him,  and  thereupon  purchafed  A*s  intereft," 
and  for  that,  and  by  way  of  money  lent  to  the 
reverfioner,  paid  900/.  but  there  was  no  more 
than  500/.  due  to  ^ ;  C  exhibited  his  bill 
againft  A  and  5,  to  redeem  them  on  payment 
of  their  debts  ;  and  the  queftion  was,  whether 
C  (hould  pay  B  any  more  than  the  mortgage- 
money  he  had  originally  lent,  and  the  500/. 
paid  by  him  which  was  due  to  A?  And  it 
was  decreed,  that  he  fhould  pay  the  whole 
^00/.  advanced^ 

So,  if  there  be  firft  and  fecond  mortgagee  (/>), 
and  the  firft  lend  money  after  the  laft  mort- 
gage made,  taking  a  judgment  as  fecurity,  he 
may  tack  this  to  his  mortgage  to  proteft  him* 
felf  againft  the  fecond  mortgagee,  for  he  hath 
the  legal  cftate  and  the  judgment,  whichy 
though  it  paffeth  no  intereft,  prefently,  in  th^ 
land,  operates  as  a  lien^ 

(«)  Blackllon  v,  Moreland,  2  Ch.  Ca.  to* 

(p)  Shepherd  v.  Titley,  2  Atk.  352.  4th  rerokdon  in 
Brace  v.  Duchcfs  of  Marlboroagh,  2  P.  Will.  494.  %  Vez. 
662.    Et  fufra* 

M  m  3  But 
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But  the  farther  fum  advanced  muft  be  to  one 
who  has  a  right  to  charge  the  ellate  in  quef- 
tion(q).  Therefore  where  /  C,  the  graodr 
father  of  C,  made  a  mortgage  of  lands  in  fe^ 
to  Hj  and  thei)  having  two  Tons,  A  and  B^ 
devifed  the  equity  of  redemption  "to  his  youngeft 
ion  B^  and  his  heirs,  and  died ;  B  entered  into 
the  mortgaged  lands,  ^nd  enjoyed  the  (ame 
two  years,  and  then  died,  leaving  a  fon  an 
in&nt.  ^After  ^*s  de^tb,  his  elder  brother  A 
entered  on  thefe  lands,  and  having  occaiion  for 
money,  joined  with  the  mortgage  in  aflign- 
ment  of  thiS  mortgage  to  another  perfon,  of 
whom  he  borrowed  a  farther  fym,  ^d  which 
the  afligneo  advanced,  having  qo  notice  of 
the  will  of  /  C.  Then  the  heir  of  B  came 
of  age,  and  exhibited  a  bill  to  be  let  into  the 
(equity  pf  redemption  upon  the  foot  of  the  firft 
mortgage.  And  on  his  paft  it  w^  infiiled| 
that  the  affignee  could  be  in  no  better  con? 
dition  than  the  mortgagee,  and  that  if  there 
had  been  twenty  affignments  for  more  money, 
if  the  mortgagor  or  he  vho  legally  repfefente4 
Jiim  had  not  joined,  he  fliould  not  be  barred^ 
but  ought  to  be  relieved.  On  the  other  fide 
it  was  contended,  that  tbc  aflignee  was  a  pur. 

(f)  Cooper  V.  Cooper.  Nelfon's  Rep,  153. 

chafer 
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chafer  for  a  valuable  confideration  without 
notice  of  this  incumbrance  by  the  will,  and 
that  he  had  a  good  title,  having  taken  an 
af&gnment  from  the  mortgagee,  wherein  the 
vifible  heir  of  the  mortgagor  was  a  party,  and 
therefore,  that  if  the  heir  would  pedeem,  he 
ought  to  pay  the  whole  principal  fum  and 
intereft.  But  the  court  was  of  opinion,  and 
decreed  that  the  heir  (hould  be  let  into  the 
equity  of  redemption  upon  the  foot  of  the  firft 
mortgage. 

And  where  A  had  a  prior  judgment,  and  a 
mortgage  likewife  on  the  eftate  of  B  (r) ;  and 
a  fubiequent  judgment  creditor,  but  prior  in 
time  to  the  mortgage,  brought  a  bill  in  chan* 
eery,  praying  a  fale  of  the  mortgagor's  eftate, 
who  was  likewife  willing  and  deiirous  to  fell ; 
per  curiam^  here  A  is  not  a  fubiequent  in* 
cumbrancer  buying  in  a  prior,  but  is  the  firft 
.  of  the  incumbrancers,  who  has  advanced  more 
money  on  a  fecond  incumbrance.  Where  the 
Jirjt  incumbrancer  by  j  udgment  has  likewife  a 
mortgage  upon  the  eftate,  notwithftanding 
there  is  another  judgment,  prior  in  time  to 
the  mortg^,    yet  if  the  mortgagee  had  no 

(r)  SnutkAm  v<  Tkompfon,  1  Atk.  $io^ 

M  m  4  notice 
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notice  of  fuch  judgment,  the  creditor  upon 
the  (econd  judgment  ihall  not  come  into  a 
court  of  equity,  and  pray  a  lale  of  the  eftate 
fo  mortgaged,  without  paying  off  the  principal 
and  intereft,  both  of  the  firfl  judgment  and 
the  mortgage ;  for  it  would  be  veiy  hard,  if 
the  defendant  ihould  be  in  a  worfe  condition, 
with  a  prior  incumbrance  in  his  favour,  than 
a  mortgagee  without  notice  pf  a  prior  judg- 
ment woiild  be^ 

But,  if  one  who  hath  a  firft  mortgage  (^}, 
purchafe  in  a  fubfequent  judgment,  without 
the  confent  of  the  mortgagor,  a  Tnejhe  mortr 
gagee,  or  aflignee  of  the  equity  of  redemption, 
will  not  be  obliged  to  pay  the  money  due  oq 
both  fecurities,  in  order  to  redeem ;  for  fuch 
tranfadion  of  the  mortgagee  tended  only  to 
load  the  eftate,  without  the  confent  of  tho 
owner,  where  he  had  no  profpeft  of  bettering 
his  own  fecurity.    - 

And,  if  the  firft  mortgagee  hath  notice  of 
the  intervening  incumbrance,  at  the  time  of 
his  lending  more  money  upon  a  judgment 
pr  otherwife,    he  will  not  be    permitted  to 

ff 

(/)  Brccrton  v.  Tones,  i  E.  Ca.  Abr.  3*6.  i\.  fiarat 
226. 
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tack  them  together  agsunft  the  mefne  mort- 
gagee. 

Thus,  where  JT,  having  a  prior  mortgage  of 
certain  lands,  where  C  had  a  mortgage  fubfe- 
quent,  lent  a  farther  fum  to  the  mortgagor, 
on  a  ftatute  [t) ;  C  alledged  that  K  had  notice 
of  his  mortgage,  before  the  laft  money  lent: 
Ky  by  his  anfwer,  did  not  deny  notice  pofi- 
tively,  but  evafively ;  and  C  could  not  prove 
notice,  until  after  the  lending  the  lall  money ; 
yet,  becaufe  K  had  not  denied  notice  pofi- 
tively,  the  court  decreed  a  redemption,  on 
payment  of  the  firft  money  only. 

And  the  law  is  the  fame  in  cafe  of  purchafing 
in  prior  fecurities,  to  protedt  fnbfequent  in- 
cumbrances (11)  J  it  will  not  avail  the  purcliafer, 
if  he  had  notice  of  the  mefne  incumbrance,  at 
the  time  he  advanced  his  money  on  fuch  fub- 
{equent  fecurity ;  for  it  is  the  purchafing,  with- 
out notice,  that  gives  him  equal  equity  with 
^e  mefm  incumbrancer;  and,  if  a  manVill 
purchafe  with  notice  of  another's  right,  his 
giving  a  valuable  confideration  -  will  not  avail 

(/)  Cafon  </  aP.  «.  Round  «/^.  Free.  Ch.  226. 
-     fu)  3  Atk.  238.  2  Ca.  Ch.  35.  1  Ch.  Ca.  119. 

5  tim; 
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him;  for  he  throws  away  his  money  Tolua* 
tarily,  and  of  his  own  free  will'. 

It  feems,  however,  that  this  rule  reipeding 
notice,  admits  of  an  exception,  where  a  man 
firft  mortgages  land  by  a  defedtive  conveyance, 
and  afterwards  to  a  fecond  perfon,  by  an  afiiir- 
ance  that  is  good  and  efTedual,  with  notice  of 
the  former  (x) ;  for,  in  this  cafe,  the  fecond  fhall 
prevail  notwithftanding ;  becaufe  the  l^al  title 
is,  ab  initioy  in  him,  and  equity  will  not  in* 
tcrpofe  to  wreft  it  from  him,  where  both  arc 
equally  upon  4  Valuable  confideration. 

The  following  cafe  feems  to  have  been  de* 
cided  upon  this  ground  j  for  unlefs  the  fubie- 
quent  purchafer  for  a,  valuable  confideration, 
who  had  a  complete  title  in  law,  could  be 
charged  with  fraud  by  reqfon  of  noticcy  there 
appears  to  be  no  pretence  upon  which  the 
prior  purchafer  for  valuable  cQaHderation  like* 
wife,  but  whof^  title  was  defedkive,  could  ap-i^ 
ply  for  relief;  becauft,  as  between  two  pur*? 
chafers  upon  the  like  confiderations,  that  which 
has  the  complete  title  in  law>  muft  prevail  (yj. 

(x)  Burgh  y.  Francis^  i  £q.  Ca.  ^t.  ^zo,  |.  OTwicli 
fu,  Plamer^  3  Bac,  Abr.  644.  • 

(j)  Ofwick  tt  al\  v.  Pluiner  0t  aP.  Pafch.  1708.  3  BaCt 
Abr.  644/  *       - 
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Bichard  Wifemaih  Ton  and  heir  apparent 
of  Sir  Richard  Wifemany  intermarried  with 
Winifred  Barrington»  entitled  to  a  portion  of 
4000/.  and  brought  a  bill  againft  his  wife's 
truftees ;  whereupon  a  decree  was  had  to  pay 
him  his  wife's  fortune,  upon  making  a  com* 
petent  fettlemeht;  or>  upon  &ilure  there* 
pf,  the  fortune  to  be^  invefted  in  lands  by  the 
approbation  of  the  Maften  And,  upon  the 
Mafter's  report,  that  no  competent  fettlement 
could  be  made  by  Richard  the  Ton,  it  was,  by 
choice  of  parties,  inveiled  in  lands  of  Sir  Rich* 
flrdy  the  father,  of  equal  value ;  part  of  which 
}ands  happened  to  be 'eight  acres  o£  copyhold, 
which,  in  the  fettlement,  were  liftiited  and  de- 
clared, apart  from  the  freehold,  to  ber  to  the 
ufe  of  the  iflue  of  the  marriage  in  commoQ 
form,  and  afterwards  in  fee  to  the  fon,  with  a 
covenant  from  Sir  Richard  to  furrender  the 
copyhold.  The  wife  di^d  without  iflue,  and 
the  fon  mortg^ed  both  copyhold  and  freehold 
together,  for  a  valuable  coniideration,  to  OJivicA 
and  others,  plaiptiifs,  but  without  any  furren- 
der.  The  fon  died,  and  the  laiids  defcended  to 
EiiTiabethy  his  (iiler,  ^d  heir  at  law ;  then  the 
piortgogees  foreclofed  Elizabeth^  by  a  decree  of 
ihc  court,  ^nd  entered  and  took  pofleffion  i  to 
fyhomi  being  in  poQc^on^  Elizabeth  releare4 

and 
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and  confirmed  the  eftate  in  fee.  Afteiwards, 
Sir  Richard^  the  father,  having  been  out  of 
pofleffion  of  the  premifes  from  the  time  of  the 
fettlement,  which  was  made  thirteen  years  bt- 
ioxty  furrendered  the  copyhold  land  to  the  de- 
fendant Plumer,  for  a  valuable  confideration : 
Plumer  was  admitted,  and  brought  his  ejeft- 
ment ;  and  the  mortgagees  brought  their  bills 
to  be  relieved,  which  were  difmified  by  the 
Mafter  of  the  Rolls,  on  folemn  argument,  with 
cofls  J  for  that  the  court  would  not  fupply  the 
defe(%  of  a  furrender,  againft  a  perfon  that  came 
in  by  title,  upon  furrender  of  the  fame  premifes; 
which  decree  was,  on  rehearing,  confirmed  by 
Lord  Cozvper. 

We  mufl  here  remark  a  diflinftion  that  hath 
been  taken  between  the  preceding  cafe,  and 
cafes  where  the  fubfequent  creditors  have  de- 
mands, which,  although  they  are  liens  upon, 
yet  are  not  confidered  as  fpeclfically  charging 
the  lands  (z) ;  as  equity  will  inforce  a  defeftive 
conveyance  s^ainft  clainiants  of  the  latter  de- 
fcription ;  for,  as  they  did  not  originally  take 
the  lands  for  their  fecurity,  and  come  in  under 

(%)  Burgh  V.  Francis^  3  Bac.  Abn  643-  i  £q*  Ca.  Abr. 
320.  1.  it  viit.  2  P.  WilL  491.  I  P.  Will.  279.  Finch 
Rep.  28. 

the. 
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the  very  perfon  that  is  obliged  in  confcience  to 
make  the  defeftive  fecurity  good,  they  are  con- 
sidered as  (landing  in  his  place,  and  will  there- 
fore be  poftponed,  until  fuch  defective  fecurit/ 
be  fatisfied. 

This  point  was  fettled  fo  early  as  Lord  Keeper 
BridgmarCs  time,  in  the  cafe  of  Burgh  and 
Francis  (a),  the  decree  in  which  caufe  was  af- 
firmed by  Lord  Chancellor  Nottingham.  There 
the  anceftor  made  a  defeftive  mortgage  in  fee 
for  500/.  it  being  made  by  way  of  feoffment 
without  fivery,  and  afterwards  the  heir  con-^ 
fejQTed  feveral  judgments  on  bond-debts  due 
from  the  anceftor.  And  the  queftion  was,  whe- 
ther the  judgments  ought  to  incumber  the 
mortgaged  premrfes  until  the  mortgage  be  paid 
off"?  And  Ijoxd  Nottingham  determined  that 
they  ought  not;  for  that  the  debt  due  upon 
the  mortgage  did  originally  charge  the  land, 
which  the  debts  by  bond  did  not,  till  they  were 
reduced  into  judgments;  and  although  the 
mortgage  was  defedive  in  point  of  law  for  want 
of  livery,  yet  equity,  which  fupplied  that  de- 
fed:,  did  fliU  chaise  the  land,  and  it  ought  not 
to  be  in  the  power  of  the  heir  at  law  to  charge 
it,  by  acknowledging  judgments  in  prejudice 

» 

(^)  Burgh  v.  Francis,  Finch's  Rep.  z%.  Nclf.  Rep.  183. 

to 
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to  fuch  equity :  .the  rather  becaufe  the  mort • 
gagor  had  covenanted  for  him  and  his 
heirs  to  make  any  farth^  aflurance^  fb  that 
when  the  land  defcended  upon  the  heir  chaiged 
yfith  this  mortgage,  he  was  in  the  nature  of  a 
truftee  for  the  mortgagee  till  the  money  was 
paid,  and  could  not  incumber  it ;  and  though 
the  creditors  had  not  any  notice  of  this  mort* 
gage,  yet  they  fhould  be  bound  in  this  cafe ; 
becaufe  they  were  not  put  in  a  worfe  condition 
than  they  ought  to  be,  namely,  to  be  poftponed 
to  the  mortgage. 

Upon  this  principal,  in  a  cafe  where  J  fur« 
rendered  his  copyhold,  by  way  of  mortgage  for 
money  lent,  and  the  furrender  was  not  pre/ent- 
ed  at  the  next  court,  according  to  the  cuilom  of 
the  manor  ^fr))  and  then  J  became  abankrupt^ 
and  the  aflignees  were  admitted,  and  brou^t 
their  ejedment ;  and  the  furrenderee  of  the  co  - 
pyhold  brought  his  bill  in  equity  to  be  relieiM 
ed.  Lord  Cmvpej'  granted  a  perpetual  injunc^ 
tion  in  behalf  of  the  furrendereej  and,  although 
it  was  urged  that  the  creditors  of  the  bank' 
ruptcy  were  equally^  upon  valuable  confidera* 

(6)  Taylor  v.  Wheeler,  2  Vcrn.  ff64«  t  S^Ik.  449*  $ 
Bacon  Abr.  644.  i  P.  Will.  280.  £/  fee  Pye  v.  Daabaz# 
}  Bfo«  Rep.  Ch.  S95- 
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tions»  as  the  furrenderee,  and,  having  the  title 
at  law,  ought  to  be  preferred,  yet  that  argument 
was  over-ruled ;  becaufe  the  other  creditors  of 
the  bankrupt  did  not  lend  on  the  credit  of  the 
land,  as  the  mortgs^ee  did ;  and  therefore,  where 
fuch  creditors  came,  under  the  bankrupt,  to 
charge  the  lands,  they  ought  to  {land /in  his 
place,  and  come  under  the  fame  obligation  of 
confcience  to  make  good  the  defe&ive  fecurity. 

And  the  reafon  of  this  difference  is,  that  where 
there  are  two  perfons  that  have  equal  equity 
(as  was  the  cafe  in  0/tvick  and  Pluma',  both 
being  equally  purchafers  of  the  fame  property 
for  a  valuable  confideration)  there,  thofe  thaC 
have  the  legal  title  (hall  prevail,  becaufe  there 
is  no  equity,  to  take  from  fuch  perfon  the  title 
that  he  hath  gained  at  law ;  but,  if  the  con- 
tending parties  in  equity  have  not  equal  equity 
,(as  was  the  cafe  in  Burgh  v.  Francis^  and  Tay^ 
lor  V.  Wheeler^  becaufe  the  one  creditor  had 
intended  to  fecure  himfelf  by  the  mortgage  of 
the  copyhold,  whereas  the  other  creditors  had 
trufted  merely  to  the  bankrupt's  perfonal  fecu* 
rity,  and,  confequently,  had  not  equal  equity  to 
have  the  land  applied  for  the  payment  of  their 
debts,  as  the  fbfmer,  who  looked  to  that  in  par- 
ticular) 
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ttcular)  thofe  that  have  the  greateft  equity,  fliall 
be  relieved  againft  the  legal  title* 

Alio,  if  a  claufe  be  contained  in  the  firft  mort* 
gs^e-deed,  making  it  a  fecurity  for  farther  fums 
borrowed,  fubfequent  loans  will  have  relation 
tOy  and  be  taken  as  pait  of,  the  original  tranf^ 
adion ;  and  they  mufl  be  paid  before  a  fecond 
mortgage  intervening,  although  the  firft  rnort* 
gagee  had  notice  of  it  at  the  time  of  advancing 
more  money,  if  the  fecond  mortgagee  had  no- 
tice of  the  claufe  in  the  firft  mortgage* 

Thus,  where  A  mortgaged  his  eftates  to  B 
for  a  term  of  years^  to  fecure  a  ium  of  money 
already  lent  to  Jj  and  alfo  all .  fuch  other  /urns 
as  (hould  thereafter  be  lent  or  advanced  to  him^ 
A  made  a  fecond  mortgage  to  C,  for  a  certain 
Ium,  with  notice  of  thefirjl  mortgage y  and  then 
the  firft  mortgagee,  having  notice  of  the  fecond 
mortgage,  lent  a  farther  fum.  Lord  Cawper 
decreed  that  the  fecond  mortgagee  Ihould  not 
redeem  the  firft  mqrtgagee,  without  payii^  as 
well  the  money  lent  after,  as  that  lent  before 
the  fecond  mortgage  was  made  (c) ;  for  it  was 

(<■)  Cordon  «.  Graham,  7  VpU  Vin,  Abr.  5  a.  pL  3. 
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the  folly  of  the  fecond  mortgagee,  with  notice^ 
to  take  fuch  fecurity. 

But,  hefe  we  muft  particularly  attend  to  the 
diftindtion  between  notice  previous  to  the  time 
of  the  lending  the  money  by  the  puifne  mort- 
gagee, ^nd  at  the  time  of  purchafing  in  the 
elder  incumbrance  (dj ;  for,  a  mortgagee  puifne 
will  be  proteded',  although  he  had  aftual  no- 
tice of  a  fecond  incumbrance  at  the  time  of 
purchaling  in  the  prior  fecurity  to  cover  his 
own,  becaufe  that  is  the  very  occafion  that  (hows 
the  neceffity  of  fo  doing. 

This  rule  however  hath  its  exceptions  (^)  j 
for,  a  purchafer  or  mortgagee  (hall  not  protect 
himfelf  by  taking  a  conveyance  from  a  truftee, 
if  he  hath  notice  of  the  truft  at  the  time  of 
getting  it  in.  And  therefore  where  J5,  being 
poflefled  of  a  term  for  years,  had  made  a  vo- 
luntary fettlement  thereof  in  truft  for  herfclf 
for  life,  remainder  to  /,  her  daughter,  for  life, 
remaiilder  to  the  children  of  her  daughter  by 
her  then  hufband  ;  and  /  afterwards  mortgaged 

(J)  I  Vcrn.  188.     2  Vent.  339.     2  Ve2.  574. 

(r)  Pye  V.  George,  Salk^  680.  Ca.  temp.  Talbot  260. 
Saunders  <v.  Dehew,  2  Vern.  27 1,  et  vid.  Shields  <v.  At' 
kins,  3  Atk.  560.  1  Atk.  475. 
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the  lands  in  queftion  to  S,  who  pretended  be 
had  no  notice  of  the  iettlement,  /  being 
called  in  the  mortgage-deed  the  daughter  and 
heir  c£  By  but  that  afterwards  hearing  of  it,  he 
got  an  affignment  of  the  term'  frcxn  the  truftees* 
The  court  refolved,  that  although  a  purcfaaier 
might  buy  in  an  incumbrance,  or  lay  hold  of  any 
plank  to  defend  himfelf,  yet  he  fhould  not  be 
proteded  by  taking  a  conveyance  from  a  truftee, 
after  he  had  notice  of  the  truft ;  for,  in  that 
cafe  he  himfelf  became  the  trajtee^  and  mufl 
not,  to  fave  himfelf,  be  guilty  of  a  breach  (rf* 
truft. 

Even  a  fine  levied  by  a  purchafcr  (/),  fiw: 
full  coniideration  with  notice  of  a  tmjl^  to 
ftrengthen  his  eftate,  will  not  bind  the  cejhd 
que  trujty  although  there  be  five  years  QOa- 
claim ;  for  he,  having  purchafed  with  notice,  b 
but  a  truftee,  notwithftanding  any  confideratioxi 
paid  by  him;  and  the  eftate  not  being  diiplaced, 
the  fine  cannot  bar ;  but  a  fine  and  non^cbim 
will  be  a  bar  in  equity,  if  a  purchafer  hath  not 
notice. 

And  where  the  plaintifTs  bill  was  to  be  re- 
lieved   upon  a  truft,  and    charged   the   de- 

4 

(/)  Cited  Bovey  v.  Smith,  i  Vcm.  149.  %  Ch.  Ca.  125. 

I  Atk.  47$. 
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fendant  with  notice  thereof,  and  that  he  had 
procured  a  conveyance  of  the  lands  upon  which 
the  tnift  was  had>  and  that  at  or  before  his 
taking  the  fmd  eawe^unce^  he  had  notice 
of  the  faid  truft  for  the  platntiir(j^) ;  the  defen^^ 
dant,  by  way  of  aafwery  denied  that  he  had  I 

any  notice  of  the  truft  at  the  time  of  his  pur^ 
chafe  or  contract^  and  pleaded  that  he  was  a 
purchafer  for  a  valuable  confideratian*     And  it  //VV* 

was  infii^led  that  the  point  of  notice  was  not  ^^^^ 
well  anfwered,  in  that  the  defendant  denied 
notice  M  the  time  of  the  purchafe  onfy ;  for 
the  word  purchafe  might  be  underftood  to 
mean  the  time  when  the  contrad:  for  the  pur«' 
chaiie  was  maHe,  and  it  might  be,  he  had  no 
notice  then,  and  might  have  notice  after,  be- 
fore, or  at  fealing  of  the  conveyance;  and  if 
there  was  any  notice  before  the  conveyance  to 
him  was  executed,  that  would  chaige  the  de;> 
fendant ;  upon  which  objection  the  plea  was 
OTer-ruled» 

But  heie  we  muft  obferve,  that,  if  cejiui  que 
trujtf  tenant  in  tail  (A),  be  the  mortgagor,  and 

(j)  More  V.  Mayhow,  1  Ch.  Ca.  34.  Attorney-General 
V.  Gower,  et  aP.  z  E.  Ca.  Abr.  $85.  il.it  Wigg 'v.'Wigg 
I  Atk.  384. 

{bj  EUe  V,  Olbome,  2  Vem.  754,  t  Eq.  Ca.  Abr.  385.  j.  , 
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join  with  the  truftecs  in  making  the  convey- 
ance, it  will  be  good  and  valid;  they  being 
confidered  as  traftees  purely  for  the  tenant  in 
tail  to  preferve  his  eftate  only^  and  not  to  ftand 
in  oppofition  to  him,  for  the  fake  of  thofc  who 
are  to  come  after  him. 

So,  if  the  eigne  incumbrance  (1)  be  pur- 
chafed  in,  after  a  decree  in  renij  by  a  creditor, 
party  to  that  decree,  it  will  not  proteft  him, 
although  he  had  not  notice  of  any  prior  incum- 
brance at  the  time  he  lent  his  money,  as,  in 
this  cafe,  notice  or  not  is  immaterial  s  for  the 
decree  binds  the  purchafer,  and  the  vendor  can 
give  no  title,  when  the  right  to  the  land  is  ad- 
judged to  another,  and  the  party  who  gained 
the  fuit,  hath  a  title,  by  the  decree,  to  carry 
it  into  execution  on  the  land,  into  whofe-ever 
hands  it  may  afterwards  come. 

Thus,  in  the  cafe  of  Wortley  v.  Birkhead{k\ 
where  the  plaintifF(after  a  decree  had  been  made 
in  1 748,  in  a  caufe  wherein  the  plaintiff  and 
defendants,  among  other  creditors,  were  plain- 
tiffs, for  the  fale  of  the  eftate  of  A^  whereby  the 

(/)  2  Vcz.  477.  2  Ch.  Ca.  48. 
(i)  Wortley  v.  Birkhcad,  2  Vcz.  571.  Sc.  3  Atk.  809. 
2  Vern.  525* 

Mafter 
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Mafter  had  been  direded  to  enquire  into  the 
priority  of  their  demands)  bought  in  a  judg- 
ment given  in  1694,  and  made  claim  before 
the  Mafter,  to  have  it  tacked,  to  his  mortgage* 
and  thereby  to  be  paid  before  the  defendants ; 
as  to  which  the  Mafter  refufed  to  make  any  re- 
port :  whereupon  the  plaintiff  filed  his  bill,  and 
one  queftioo  was,  whether  he  could  taCk  the 
incumbrance  bought  in  after  the  decree  to  his 
mortgage  ?  Lord  Chancellor  Hardwlcke,  as  to 
this  part  of  the  cafe,  faid,  that  there  was  no 
cafe  whereih  it  had  been  determined  that  a 
puifne  incumbrancer,  a  party  in  a  caufe,  and  a 
decree  made^  in  that  caufe,  for  fatisfadtion  of 
incumbrancers  according  to  their  refpective 
priorities^  having  taken  in  a  prior  to  tack  to 
his  puifne  incumbrance,  fhould  be  allowed  to 
make  ufe  of  it  in  any  other  fhape,  than  that 
in  which  the  original  incumbrancer  might  ufe 
it,  had  no  fuch  purchafe  been  made.  He 
thought  it  would  be  moft  mifchievous  and  per* 
nicious,  if  the  Court  fliould  allow  the  dodtrine 
of  tacking  to  be  carried  to  that  extent ;  firft, 
taking  it  upon  the  terms  of  the  decree ;  all  thofe 
decrees,  where  there  were  feveral  incumbrances 
before  the  Court,  a  fale  direfted,  and  every 
thing  neceflary  to  clear  the  eftate,  in  order  to 
that  fale^  proceeded  on  the  foundation,  that  the 

N  n  3  rights 
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rights  of  the  parti&s  were  to  be  taken  as  they 
ftood  at  the  time  of  the  decree  j  and  therefore 
they  direfted  an  enquiry  into  the  priorities. 
What  then  were  thofe  priorities  ?  Why  fuch  as 
they  ftood  at  the  time  of  the  decree  :  not  that 
afterwards  the  priority  (hould  be  varied.  The 
ienie^  realbn,  and  juftice  of  the  cafe  required  • 
it  (hould  be  fo ;  for  otherwife>  if  (Where,  an  in^ 
cumbrancer,  or  an  eilat^>  which  was  affeded 
with  feveml  charges^  brought  a  bill  for  fatisfac- 
tion  thereof,  and  there  were  all  proper  parties 
Imd  a  decree  for  it,  as  between  himl^f  and  the 
6wner  of  the  equity  of  redemption,  fome  of 
the  incumbrances  being  prior,  others  pofterior  to 
his)  one  of  thofe  defendants,  who  happened  to  be 
prior  to  him,  was  allowed  to  convey  to  another 
defendant,  who  was  puifne  to  him,  it  would 
fhut  out  the  plaintiff  after  the  decree  made,  at 
T^'hich  time  the  rights-  were  confidered.  What 
would  be  the  confequence  ?  Nothing  could  lay 
ft  foundation  for  greater  coUufion  and  con^ 
trivance,  between  the  parties,  to  exclude  each 
other,  than  fuch  a  liberty  would,,  and  that  to 
the  great  deceit  of  the  plaintiff;  for  then  a  man 
would  lofc  his  cofts  by  fuch  a  proceeding,  al' 
though  he  had  a  right  to  his  debt,  principal, 
intercft,  and  cofts,  according  to  the  refpeftive 
priorities  5  that  was  the  direftion  of  this  decree,* 

and 
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aod  there  was  a  fufEcicnt  fund,  accQrding  to 
the '  then  right  of  the  plaintiff,  to  pay  all  that 
was  due ;  but  if  this  were  permitted,  after  a  de- 
cree was  made,  two  of  th^e  defendants  might, 
by  a  coUufion,  give  a  third  incumbrancer  more 
than  his.debt,  and  it  would  be  worth  while  to 
do  foy  in  order  to  exclude  another,  who  hap- 
pened  to  be  a  fecond  incumbrancer.  It  would 
be  carrying  fecurities  to  market  in  that  manner, 
wheicby  the  purchafer  of  them  fliould  not  only 
(taod  in  the  place  of  the  party  felling,  but 
would  acquire  a  new  equity,  which  it  would  be 
mifchievous  to  allow ;  and  therefore  hts  Lord* 
(hip  faid,  he  never  was  clearer  in  opinion  than 
upon  this  part  of  the  cafe,  as  to  the  general 
right. 

« 

So  where  Sj  a  pui/hc  incumbrancer  (/),  after 
the  biU  brought,  and  after  the  firft  decree  made, 
and,  in  truth,  after  the  report^  got  an  affign^ 
ment  of  an  old  judgment  and  mortgage,  ex* 
peding  thereby  to  gain  a  preference  to  his 
d<i)t ;  the  Court  held,  that  the  affignment  ob* 
tained  by  him  being  after  the  decree  made,  he 
fiiould  not  profit  by  it  or  change  the  order 
of  payment,  but  (hould  come  in  according  to 

(/)  Briftol  it  aP.  a;.  Hungerford  it  aP.  2  Vera.  524*  5  • 
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the  time  of  his  own  incumbnuice,  without  xe- 
g^  to  the  old  judgment  and  mortgage. 

And  the  law  is  the  fame  as  to  purchalers  (m), 
incumbrancers  who  ire  not  parties  in  the  fuit, 
but  who  could  come  in  under  the  decree ,  for 
they  mud  come  in  upon^  and  fubmit  to,  the 
terms  of  that  decree,  though  no  parties. 

But  a  third  mortgagee  may  purchafe  in  a  firft 
mortgage,  and  defend  hinifelf  thereby,  not* 
with&inding  a  fuit  be  depending  between  the 
lefpeftive  mortgagees. 

Thus,  where  the  iecond  mortgagee  (n)  filed 
his  bill  againft  the  mortgagor,  firft  and  thixti 
mortgagee  to  be  let  in  to  pay  off  the  firft  mort- 
gage, and  that  then  the  eftate  ihould  be  fold, 
his  own  mortgage  paid,  and  the  third  be  fatis- 
fied  out  of  thb  remainder;  and  pending  the 
fuit  the  third  mortgagee  bought  in  the  firft 
mortgage :  it  was  determined  that  by  this  he 
had  gained  a  priority,  and  fhould  be  paid  his 
whole  money  before  the  fecond  mortgagee. 

(m)  2  Vez.  575. 

(xr)  Robinfon  *u.  Davifon  et  aJ.  i  Brow.  Cha.  Rep.  6$$ 
S.  L*  Turner  v.  Richmond^  Sa^a,  365. 

However, 
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However,  in  many  cafes  (o)  a  fiiit  pending 
in  equity  againft  land,  is  a  bar  to  alienation ; 
for  pendente  lite  nihil  innovetur:  therefore 
the  vendor  of  lands,  pending  a  fuit  in  equity 
againft  them,  can  give  no  title  but  what  will 
be  fubjeft  to  its  iffue ;  but  it  is  the  pendency 
of  the  fuit  that  creates  the  notice,  for  as  it  is  a 
tranfaftion  in  a  fovereign  Court  of  Juftice,  it  is 
fuppofed  all  people  are  attentive  to  what  pafles 
there ;  atid  to  prevent  a  greater  mffchief  that 
would  arife  by  people*s  purchafing  a  right  under 
litigation  and  then  in  conteft. 

/  F  having  only  one  daughter,  and  deiiring 
to  keep  part  of  his  eftate  in  his  namc(p\  by 
will,  made  in  i684,devifed  a  meffuage  to  JF,  his 
near  kinfman,  in  tail  male,  with  remainder  over, 
and  gave  his  lands  in  Sujftx  to  his  daughter, 
who  married  D ;  they,  with  C,  were  fuppofed 
to  have  deftroyed  the  will  after  the  death  of 
the  teftator.  F  brought  his  bill  againft  D  and 
his  wife;  and,  in  1687,  obtained  a  decree  to 
hold  and  enjoy  the  lands  according  to  the  will 
againft  them,  and  all  claiming  under  them. 

(«)  Vii.  Woriley  of.  Earl  of  Scarborough,  3  Atk.  392. 

(^)  Finch  'o.  Newaham,  2  Vera.  217,//  <i;/V.  Fleming 
«•  Page>  $t  ah  Finch  320.  Et  Herbert's  cafe,  this  dodUine 
of  notice  csctended  to  a  criminal  cafe.  3  P.  Will.  1 16. 

The 
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The  dtate  devifed  to  Fy  haviiig  been  mort- 
gaged by  the  tefiator  prior  to  his  will  to  B  for 
IOC  ^iST  pending  the  fiiit  bought  in  ^s  mort* 
gage,  and  purchafed  the  equity  of  redemptioQ 
finom  D  and  his  wife.     iV^  was  fenred  with  the 
former  decree,   and  appealed,  and  was  exa- 
oiined,  and  (et  out  his  title  under  this  mort- 
gage, frfiereupon  F  was  put  to  bring  his  bill  to 
redeem.    Nj  by  anfwer^  aUedged^  that  although 
he  had  been  informed  before  his  purchaie  that 
St  was  pretended  there  had  been  foch  will  made, 
yet,  upon  enqxiiry,  he  had  been  aflured  and 
latisfied  that  it  was  deftroyed  by  the  tefiator  in 
his  life-titne,  and  therefore  he  proceeded  in  his 
purchaie,  and  infifted,  that  the  former  decree, 
to  which  he  was  no  paity,  was  uqjuA  in  decree* 
11^  the  lands  to  be  enjoyed  according  to  the 
will  >  but,  in  regard  he  purchafed  pendente  lite^ 
and  with  notice  that  there  was  a  will,  the  Court 
would  not  admit  him  to  examine  the  juftice  of 
the  former  decree,  or  to  try  at  law  whether  focfa 
will  was  cancelled  or  de(boyed  by  the  teftator, 
but  declared  he  ihould  b^  bound  by  the  former 
proceedings,   and  decreed  the   redemption  of 
the  mortgage  to  the  plaintiff. 

« 

And  where  it  is  only  a  decree  to  account, 
and  not  fuch  a  one  as  puts  a  conclufion  to  the 

matter 
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matter  in  queftiod,  that  is  ftill  fuch  a  fuit^  as 
affefts  people  with  notice  of  what  is  doing. 

But  no  cafe  has  goiie  fo  far,  and  it  would  be 
very  inconvenient,  if  where  money  is  fecured 
upon  an  eflate,  and  there  is  a  queilion  depend- 
ing in  Chancery  upon  the  right  of  or  about  the 
money,  but  no  queftion .  relating  to  the  eftate 
upon  which  it  is  fecured,  but  it  is  wholly  a  col-« 
lateral  matter,  as  to  fay  that  a  puichafer  of  the 
eftate  pending,  that  fuit  fhould  be  affefted  with 
notice  by  fuch  implication  as  the  law  creates  by 
the  pendency  c^the  fuit. 

Therefore^  where  A  and  B  were  partners  {g\ 
A  died  having  made  his  will,  and  devifed  to  his 
executors  and  their  heirs,  **  all  his  real  and  per* 
'^^  fonal  eilate,  pot  by  his  will  otherwiie  dif* 
^'  pofed  of,  in  truft  that  they  (hould,  by  chai^* 
*^  ing,  leafing,  or  felling  his  eftates,  or  any  of 
^^  them,  raife  money  for  the  payment  of  all  his 
^'  debts ;  and  what  (hould  remain,  he  direded 
**  to  be  divided  into  equal  portions,  (hare  and 
*^  fliare  alike,  between  his  five  children,  and 
**  left  it  to  his  executors  to  make  proper  allow-* 
'*  ances  for  their  maintenance,  until  there 
^  fliould  be  a  diftribution  made  of  his  eftates." 

4f )  Mead  Vp  Lord  Orrery^  3  Atk.  ^}6,  a  S.  L.  ib.  59s. 

I  A 
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jIj  amongft  other  things,  had  a  mortgage  for 
3500/.  In  a  caufe  between  the  executor  of  B^ 
and  A*s  executors,  the  mortgage  deed  was  di- 
re&ed  to  be  left  in  the  hands  of  a  Mailer  in 
Chancery,  till  the  partnerihip  account  (hould 
be  finally  adjuRed.  Afterwards  ^'s  executors 
conveyed  the  mortgage  to  Mafter  Bennett  as  a 
fecurity  for  one  of  the  executors,  on  his  ap- 
pointment to  be  receiver  of  another  perfon's 
cftate.  And  one  argument  ufed  by  the  chil- 
dren-of  ^,  in  a  fuit  againft  the  holders  of  the 
mortgage,  by  way  of  fecurity  for  the  due  dil- 
charge  of  the  receivorfhip;  was,  that  there  was  a 
fuit  at  t]ie  time  of  the  aflignment  about  the 
mortgage,  who  was  entitled  to  it,  and  that 
therefore  it  was  void,  as  being  made  Ute  pen- 
dente. But  Lord  Hardwicke  faid,  that  he  did 
not  fee  how  this  lis  pendens  could  affed  this 
affignment,  unlefs  it  had  been  determined  that 
this  was  the  mortg^e  of  5,  the  partner  oi  A^ 
and  belonged  to  his  creditors,  who  were  the 
plaintiffs  in  that  caufe.  But  that  as  it  was 
therein  determined  to  be  ^'s  eftate,  there  was 
an  end  of  that  objeftion. 

dut  in  cafe  of  a  real  purchafer  for  a  valuable 
confideration,  pendente  lite^  the  plaintiff  will 
be  held  to  ftrid  proof  of  his  0W9  title. 

.  Thus» 
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Thus,  where  a  bill  was  brought  by  S{r) 
i^ainft  C,  to  have"  the  benefit  of  a  decree,  ob- 
tained againft  L,  for  the  recovery  of  a  leafehold 
eftate  held  of  the  dean  and  chapter  of  Sairit 
PauPs ;  C  being  a  purchafer  of  this  eftate  from 
i,  pendente  litCy  but,  as  was  proved,  for  the 
full  value,  and  without  any  notice  of  S*s  claim, 
or  any  aftual  notice  of  the  fuit :  for  the  plain* 
tiff  it  was  infifted,  that  this  purchafe,  made 
pendente  lite^  was  to  be  confidered  as  ^  made 
under  an  implied  and  conftrudive  notice ;  but 
the  Court  faid,  that  although,  where  there  was 
a  conveyance  made,  pendente  lite,  without  any 
valuable  confi  deration,  and  to  avoid  and  elude  a 
decree,  it  ought  to  be  highly  difcountenanced ; 
and,  though  *  the  alienation .  were  for  ever  fo 
good  a  confideration,  the  purchafe,  if  made 
jyendente  lite^  was  neverthelefs  to  be  fet  afide, 
yet,  where  there  was  a  real  and  fair  purchafer, 
without  notice,  it  was  a  very  hard  cafe,  efpe- 
cially  in  a  Court  of  Equity ;  and,  there  being 
fome  defeffc  in  part  of  the  proof  in  deiainging 
the  title  of  Sj  leave  to  amend,  or  make  any  new 
proof,  after  publication  was  refufed,  and  the 
bill  difmifled. 


(r)  Sorrel  V.  Carpenter,  2  P.  Will.  482. 


In 
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In  this  cafe  (x)»  the .  Chancellor  o\^erved, 
thaA  it  was  a  diffioilt  matter  to  fearch  for  bilk 
in  equity,  or  to  get  notice  of  them";  many 
fuch  being,  after  filing,  kept  in  the  Six  Clerks 
deik ;  and  that  though  the  Court  would  oblige 
all  perfons  to  take  notice  of  its  decrees  as  much 
as  of  judgments  at  law,  yet  there  did  not  fecm 
to  be  the  fame  reaibn  for  obli^ng  peojde  to 
take  notice  of  the  filing  of  a  bill. 

And  if  a  purchafe  or  mortgage  be  made, 
pending  a  bill,  to  perpetuate  the  teftimony  of 
witnefles  to  a  will  of  land,  the  proceedings  may 
be  read  againft  a  purchafer  or  mortgagee  dur- 
ing the  fuit,  although  he  hath  not  notice  either 
exprefs  or  implied. 

•  This  rule  is  founded  upon  the  neceffity  of  the 
cafe  $  for  if  depofitions,  taken  in  fuch  a  fmt» 
could  not  be  read  ag^nft  a  purcha&r  under 
the  heir  at  law  or  deviiee,  it  would  be  in  their 
power  to  prevent  fuch  a  bill  from  being  of  any 
tSt£t.  For  inftance  1  fuppoie  an  heir  at  law 
(having  got  into  the  poflefiion  of  an  eftate  <xi 
the  death  of  his  anceftor,  and  the  devifee,  being 
out  of  polTeffion,  brought  a  bill  to  perpetuate 

(/)   Sorrell  v.  Carpenter,    2  P.  Will.  48*,   a  «/ 
3  Atk.  243. 

teftimony^ 
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teftimony,  and  to  prove  the  will)  pending  the 
fuit,  made  a  fecret  convcjrance  to  another  pcr- 
fon;  if  tbedepo(itions  taken  in  the  caufe  could 
not  be  read  againil  the  perfon  who  claimed 
under  the  heir  at  law,  the  whole  objeft  of  the 
fuit  would  be  defeated. 

The  cafe  would  be  juft  the  fame,  in  reipe6lk 
to  its  confequences,  if  a-«devifee,  having  got 
into  pofleffion,  the  heir  brought  a  bill  of  this 
(brt)  and  afterwards  the  deviiee  made  a  private 
conveyance :  if  the  heir  at  law  could  not  read 
the  depositions  which  were  taken  in  that  caufe 
againil  a  party  claiming  under  him,  the  bring* 
ing  the  bill  would  be  of  no  manner  of  effeA. 

Accordingly,  in  a  cafe  ft  J  where  /  made  her 
will,  and  thereby  deviled  all  her  real  and  per« 
(bnal  eftate  to  C  and  N  in  truft,  that  they 
(bould  Ml  the  fame  in  order  to  difcharge  her 
debts  and  legacies ;  and  that  the  furplus  (hould 
be  diftributed  into  three  equal  (hares,  one  (hare 
whereof  wa$  to  go  to  C,  another  fhare  to  K^ 
and  a  third  to  T.  Soon  after  the  making  the 
will,  /  died,  leaving  G  her  heir  at  law :  K  and 

(t)  Gartk  <v.  Oawferd,  Bacnardifton  Rep.  450.  Sc.  Bf 
name  of  Garth  v*  Ward>  z  Atk.  175'. 

T  were 
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T  were  Papifts,  but  C  was  a  Proteftant.  In 
April  1736,-  T  mortgaged  her  intereft  in  this 
eftate  to  W  for  108/.  la  May  1736,  a  biU 
was  brought  by  C,  Kj  and  T^  againil  Gy  the 
heir  at  law,  in  order  to  perpetuate  the  tefti- 
mony  of  the  plaintiffs  witnefles,  and  to  prove 
the  will  of  /.  On  the  3d  of  January  ijsj, 
W  purchafed  of  T  her  equity  of  redemption  in 
this  eftate  for  i  oooL  On  the  8th  of  January 
fbllowing,  G  put  in  his  anfwer  to  the  bill,  in- 
fifting  thereby,  amoi^  other  things,  that  K 
and  7^  were  Papifts,  and  confequently  incapable 
by  the  ftacute  of  1 1  WilL  3,  to  take  by  the 
will  of /. 

In  that  caufe,  G  examined  feveral  wifnefles, 
to  flbew  that  K  and  T  were  Papifts.  * 

A  bill  was  then  brought  by  G  againft  C,  IC, 
and  Tj  and  likewife  againft  W^  in  order  to  fet 
afide  the  will  of  /,  with  r^ard  to  two  thirds  of 
her  real  eftate,  which  was  to  be  fold,  and  the 
money  arifing  from  the  (ale  to  be  paid  to  K  and 
r,  and  hkewifc,  that  JT,  T,  and  KT,  might 
account  for  the  profits  of  thofe  fhares.  After 
the  anfwers  to  this  bill  were  come  in,  an  order 
was  obtained,  that  the  depofitions  in  the  former 
caufe  might  be  read  in  the  pre(ent  one^  iaving 

juft 
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juft  exceptions;  but,  on  offering  them  to  be 
read,  it  was  objected  on  the  part  of  Wy  that 
they  could  not  be  read  as  againfl  him,  he  being 
no  party  to  the  former  fuit,  his  mortgage  being 
made  before  the  filing  of  that  biJl,  and  his 
purchafe  of  the  equity  of  redemption  having 
been  befpre  the  .anfwer  of  G  came  in. 

But  the  Lord  Chancellor  was  of  opinion, 
that  thefc  depofitions  ought  to  be  read ;  and  his 
Lordftiip  diftinguilhed  between  the  mortgage 
to  IFy  and  his  purchafe  of  the  equity  of  re*- 
demption ;  for,  as  to  the  mortgage,  which  was 
ftated  to  have  been  made  before  the  filing  of 
that  bill,  his  Lordfhip  was  of  opinion  that 
none  of  the  depofitions  taken  in  that  caufe» 
could  any  ways  be  read  to  affed  that;  but, 
with  regard  to  the  purchafe  of  the  equity  of  rc» 
demption,  which  was  made  fubfequent  to  the 
filing  the  bill^  they  ought  to  be  read ;  and  his 
Lordfhip  faid,  that  the  anfwer  not  coming  in 
until  after  the  equity  of  redemption  purchafed, 
made  no  difference,  for  it  very  often  happened 
by  (the  ordinary  indulgences  which  were  givei^ 
to  the  putting  in  of  anfwers,  that  an  anfwer 
did  not  come  in  to  a  bill  until  long  after  it  w^ 
filed. 

O  o  But, 
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But,  in  general,  a  biU(2i)  that  cannot  b^ 
brought  to  a  hearing,  cannot  properif  create  a 
fis  pendens  J  fo  as  to  afFe^  a  purchaier,  claim*- 
iog  under  one  of  the  parties,  aft^r  filing  of  the 
biU. 

/  And  it  feems,  that  a  decree  (x)  in  a  court  of 
'  equity,  for  money,  does  not  bind  a  purchafer 
for  a  valuable  confideration,  without  notice 
thereof,  any  more  than  a  judgment  at  law ;  fof 
a  decree  is  not  of  fuperior  force  to  a  judgment  i 
nay,  its  effeft  is  inferior ;  and  where  it  is  {aid 
a  decree  is  equa|  to  a  judgment,  qr  to  be  paid 
(equally  therewith,  this  muft  he  intended  only 
out  of  the  perfonal  eftate,  for  a  decree  for  a 
debt  does  not  bind  the  real  eftate,  it  a<9:ing 
only  in  perfavam^  not  in  rem ;  and  the  remedy 
lipon  a  decree  to  aflTed  the  land,  is  only  for  a  ^ 
contempt,  whereupon  the  party  proceeds  to  a 
fequeflration,  and  that  is  but  a  peribnal  pro- 
pefs,  as  appears  by  its  falling  and  abating  by 
the  death  of  the  party. 

A  bill  of  difcovery  depending  will  not  pre? 
vent  even  a  party  to  the  fuit,  from  (ecuring 

(«)  Garth  t;.  Crawfor4»  Barnarcl*  Rep-  454*  Sc«  2  £^. 
Ca.  Abr.  687.  13.  •■ 

{x)  Scarle  v.  Lund,  z  Vera.  88.    |  Eq.  Abr.  332.  4,  c 

2  Ch.Ca.  48.   Et  'Did,  3  P.  Will,  401.  et  Ca.  temp.  Talbot  * 

217.  2  P.  Will.  622.  I  Vez.  436. 

himfelf^ 
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iiknfelf^  by  purchafing  in  an  incumbrance  prior 
to  hi8  own; 

Th^s/j/^  where  Z,  the  defendant  in  the 
taufe,  having  an  incumbrance  on  the  lands  in 
queiiion,  fubfequent  to  the  plaifatifFs,  and  the 
bill  being  againft  him  and  other  incumbrancers 
to  difcover  their  incumbrances  purchafed  of 
fT,  who  was  a  defendant,  had  the  firft  incum- 
brahce,  and  had  aifigned  to  L  pendente  lite ; 
the  queftion  at  the  hearing  was,  whether  th6 
defendant  L,  who  had  a  mortgage  fubfequent 
to  the  plaintiffs^  (hould  help  himfelf  againft 
him  by  buying  in  J^'s  incumbrance  that  was 
prior  to  both  ?  It  was  refolved  he  might  law-' 
fully  do  fo :  and  the  plaintiffs  bill  was  difmiffed 

without  cofts. 

•  •  •      '      .     . 

Again  (x)^  if  a  niortgs^ee,  having  had  no« 

tic6  of  incumbrances,  and  having  been  ten- 
dered his  money,  afterwards  procures  a  decree 
to  foreclofe,  and  then  purchsifes  the  equity  of 
redemption^  fuch  incumbrances  will  not  be  af- 
fefted  by  the  decree^ 

If  a  mortgage  (a)  be  made,  and  afterwards  a 
commiffion  of  bankruptcy  be  taken  out  againft 

•   (jp)  Hawkins  v.  Taylor,  r/  «/.'  2  Vcrn.  29. 

(x)  Grefwold  a;.  Mar(ham«  fapra  273. 

(tf)  Hitchcock  <v.  Sedgwick^  2  Vern.  156.  Ca.  temp. 

Talb.  70. 

O  O  2  the 
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the  mortgagor^  and  the  commiflioners  make  art 
ajfignment  of  the  eftate  j.  and  then  money  bd 
lent  t6  the  mortgagor  on  a  fecond  mortgage, 
the  mortgagee  having  no  actual  notice  of  the 
commilllon,  in  fuch  cafe,  althougJi  i}^^pnijne 
mortg^ee  purchafe  in  the  firft  (ecurity,  yet  it 
will  not  proteft  the  mortgage  fubfequent  to 
the  commiffion  of  bankrupcy.  The  reafon  for 
which  I  apprehend,  is,  that  a  commiffion  of 
bankruptcy  is  an  a6t  of  public  notoriety,  by 
which  all  men  are  bounds  on  the  groxmd  of 
prefumed  notice. 

And  indeed  it  (eenis  as  reafbnable,  that  a 
purchafer  fhould  be  denied  the  benefit  of  pro- 
tedling  himfelf  by  the  purchafe  of  a  ^nox  in- 
cumbrance, after  a  commiffion  of  bankruptcy 
fued  out,   and   before  the  affignment  of  the 
cffeits,  as  after  a  decree ;  for  a  commiffion  of 
bankruptcy  is  a  public  aft  of  the  Court,  and 
operates  as  a  decree  in  rein ;  in  which  refpeft 
it  differs  from  a  decree  for  money,  or  a  judg- 
ment on  a  perfonal  aft  ion,  and,  though  an  ex 
parte  proceeding  at  firft,  yet,  if  it  be  not  after- 
wards fuperfeded,  the  property  of  the  bankrupt 
is  thereby  determined  to  belong  to  his  creditors 
in  an  equal  proportion,  according  to  their  fe- 
veral  demands;  and  it  differs  from  an  aft  of 
bankruptcy,    which  is  of  fo  fecret  a  nature, 

5  *     that 
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that  it  is  impoflible  to  be  known,  and  has  no- 
vifible   operation  until  coupled  with  a  com- 
xniffion. 

In  all  cafes  of  a  plea  (6)  of  a  purchafe  or 
marriage  fettlement,  notice  muft  be  denied, 
though  not  chained  by  the  bill ;  and  it  will  be 
fulEcient  to  deny  it,  either  by  the  plea  or  an- 
fwer,  notwithftanding  the  objcdtion  that  it 
ought  to  be  in  the  plea  (c),  fince  all  the  defen- 
dant has  to  do,  is  to  prove  his  plea ;  for  he  is 
,  not  to  prove  a  negative,  viz.  that  he  had  no 
notice.  However,  it  feems  bed  to  deny  no- 
tice, both  in- plea  and  anfwer. 

•  Notice  (rf),  if  charged,  muft  be  pofitively 
denied  in  the  anfwer;  for^  if  it  be  only  eva- 
fively  denied,  the  Court  will  decree  a  redemp- 
tion on  payment  of  the  money  only  which  was 
originally  lent. 

But,  in  general,  in  a  plea  M  of  a  purchafe,  (U^^t^^ 

it  is  fufEcient  denial  of  notice  to  fay,  that  at  v^a  7 
the  time  of  the  purchafe  he  had  no  notice,        / 
without  layipg,  or  at  any  time  before ;  for,  no- 

iff)  3  Will.  244.  in  Notes. 

(c)  Sel.  Ca.  Chan.  51. 

[/)  Cafon  et  aV  <u.  Round,   it  aVJ  Prcc.  Ch.  226.  z 
Vent.  361.  2  Vcz.  450.  a  Ch.  Ca.  73, 
'      (/)  Jones  V.  Thomas,  3  Will.  243.  Vid.  Infra,  Kclfal 
<r,  Bennet. 

tice 
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tree  before^  is  notice  at  the  time  of  iht  |mi> 
chafe,  and  the  party  will,  in  fuch  cafe,  oH  it» 
being  made  appear  that  he-  had  notice  before 
be  liable  to  be  convidled  of  perjury. 

If  a  purchafer  has  notice  {/)  before  the  ttc^ 
cution  of  the  conveyance,  it  will  bind  himy 
although  he  had  no  notice  before  he  had  paid 
his  money ;  for  it  is  all  btit  one  tranfa^ion* 

It  is  a  rule  of  the  Court  of  Chancery  (g)^ 
where  the  plaintiff  charges  not  only  notice  in 
general,  but  alfo  fpecial  fa<Ss  and  xifcum- 
fiances,  that  they  muil  be  denied^  as  Well  at 
notice  in  generaL 

If  notice  (//)  be  denied  by  the  aiifwer,  and 
proved  by  one  witnefs  only,  this  is  not  fiiffi- 
cient  foundation  for  a  decree,  and  the  bill  muft 
be  difmiffed. 

But  this  rule  (/)  admits  of  feveral  diftinftions^ 
as,  although,  where  the  defendant's  anfwer  is 
a  clear  denial  of  a  faft,  which  is  proved  only 
by  one  witnefs,  the  Court  will  not  decree 
again  ft  the  anfwer  ;  yet,  where  it  is  not  a  ^• 

(/)  Wigg  ^K  Wigg,  I  Atk.  38^. 

{g)  Senhoufe  «i;.  Earle,  2  Vez.  45 ot 

(h)  I  Vez.  66.  Kingdome  1/.  Boakcs^  Free.  Ch.  !$« 

(;)   IhiJ. 

Jitivp 
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Jitive  denial  of  the  fame /act,  but  admits  of  a 
difference  (as,  where  it  is  only  a  denial  witk 
refped  to  the  defendant  himfelf,  and  admits 
the  fact  as  to  another,  which  will  equally  affedk 
the  defendant)  thjB  Court,  on  the  evidence  of 
one  undoubted  witnefs,  will  decree  again/l  the 
anfwer.  Thus,  where  one  onh/  denies  perfonal 
notice,  which  is  a  negative  pregnant,  that  ftill 
there  ma^  be  notice  to  -Jiis  agent,  which  is  z 
h£i  equally  n^aterial,  the  anfwer  will  not  bo 
good. 

So,  if  the  anfwer  (k)  be  not  ad  idem,  as  if 
the  charge  be  pofitive,^  and  the  anfwer  only  fQ 
heli^,  that  not  being  fufficient  to  contradift 
what  is  poftivetk/  fworn,  the  rule  does  not 
apply. 

And  (I),  where  there  are  a  great  many  con- 
curring circumftances  that  ftrengthen  and  fup- 
port  the  depofition  of  the  witnefs,  fuch  cafe 
does  not  come  within  the  before-mentioned 
rule;  for  the  oath  of  a  man,  with  circumftances 
corroborating  it,  is  better  than  that  of  a  man 
whofe  teftimony  is  not  fo  fupported. 

(i)  Arnot  V.  Bifcoc,  i  Vcz.  95.  Sed  quare. 
(/)  Sir  T.  Janfen  v.  Rany,    z  Atk.  141.  Waltpnir. 
floh^M  2  Atk,  19. 

And 
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.  And  ifCi»)»iq)pn^y^  whole,  thewig^^j^ 
not  fufficKStfly^ci^  wheieupoti  to  make  a  de;t 
creCi,  k  m^y  be.ie;it  to  Jaw  to  be  Mied  upon  aa 
iflue»  4n  which  the  circiimfiabces  m^  be  ih^ 
Vefti^ted  by  the  jury.  But  where  the  def^a* 
.,  daot  jh  exprefs  terms  negatives  the-aUegations 
^  ^  of  the  bill,,  and  the  evidence  is  onhf  oneperibn 
aflirmiDg  what  has  be^n  fo  n^^gatived;  and  thei:e 
are  no  corroborating  circum dances,  then  the- 
^  coy rt  will  neither  make  a  .decree,  nor  fend  it  to 
a  trial  at  law.   / 

On  pleading  (n),  that  the  defendant  is  an  in* 
cumbrancer  for  a  valuable  confideration  without 
notice,  it  \%  fufficient  to  alledge,  that  the  pur-* . 
chafe  of  the  prior  incumbrance  was  made,  for  ^ 
valuable  cpofideratytf,  witlMi2t||tfing«the  par^ 
•     iiciAtr  fum.  ,      ■  '        ' 
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{fUt)  Aj-not  <x;.  Qlfcoe,   i  Vez.  gy.  Pember  «.  Mathers, 
Clown's  Rep.' CH.  52. 

(h)  1  Ch.  Ca.  34. 
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